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JURISDICTIONAL STATEMENT 
This Court has jurisdiction by transfer from the Utah Supreme Court pursuant to 
Utah Code Ann. §§ 78-2-2(4) and 78-2a-3(2)(j). This interlocutory appeal is from an 
order denying the motion of appellant Bruce Whited ("Whited") for leave to amend his 
Amended and Consolidated Complaint to add additional parties. 
STATEMENT OF ISSUES PRESENTED & STANDARD OF REVIEW 
The Appellee Corporation of the Presiding Bishop of The Church of Jesus Christ 
of Latter-Day Saints ("CPB") identifies the following issues for review on this 
interlocutory appeal: 
1. Did the trial court abuse its discretion in denying Whited's Motion to 
Amend the Amended and Consolidated Complaint to add new parties when Whited 
made no showing, whatsoever, of any of the grounds for such a motion? 
Whether construed as a motion to amend or a motion to join new parties, the 
decision to permit any such amendment or joinder is discretionary with the trial court. 
Kelly v. Hard Money Funding, 2004 UT App. 44, % 14, 87 P.3d 734 (motion to amend); 
Johnson v. Higley, 1999 UT App 278, 989 P.2d 61 ("'A trial court's determination 
properly entered under Rule 19 will not be disturbed absent an abuse of discretion.'") 
(quoting Werner-Jacobsen v. Bednarik, 946 P.2d 744, 746 (Utah Ct. App. 1997)); see 
also Green v. Louder, 2001 UT 62, 29 P.3d 638 ("A trial court's determination of whether 
a party should be joined to an action [whether under Rule 19 or 20] will not be disturbed 
absent an abuse of discretion."). 
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2. On this appeal, can Whited challenge the trial court's ruling on his motion 
to compel discovery where he failed to seek review of that ruling within twenty days, 
as required by Utah Rule of Appellate Procedure 5? 
Timeliness of an appeal is an issue of subject matter jurisdiction, which the Court 
should decide as a matter of law. Cf Serrato v. Utah Transit Auth., 2000 UT App 299, ^ 
7, 13 P.3d 616, cert denied, 21 P.3d 218 (Utah 2001); see also Shaw v. Layton Constr. 
Co,, 854 P.2d 1033, 1037 (Utah Ct. App. 1993). 
3. Did the trial court abuse its discretion in denying Whited's motion to 
compel discovery with respect to Well D, when unrebutted evidence previously 
received by the Court in two evidentiary proceedings established the lack of a 
connection between Well D and Whited's surface water sources? 
Discovery decisions are committed to the sound discretion of the trial court and 
are only reviewed for an abuse of that discretion. Grynberg v. Questar Pipeline Co., 
2003UT8,K56,70P.3dl. 
STATEMENT OF THE CASE 
L NATURE OF THE CASE 
This is an action for equitable relief to enjoin alleged unlawful interference with 
Whited's surface water rights by CPB's use of water from underground sources. This 
appeal challenges the trial court's denial of Whited's motion, brought two and one-half 
years after commencement of the litigation and after two evidentiary hearings, to file a 
second amended complaint to name new parties to the proceeding. Also at issue on 
appeal is the trial court's denial of Whited's motion to compel discovery relating to 
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placement of a measuring device in a well partially owned by CPB on land that is not 
owned by CPB. 
II. COURSE OF PROCEEDINGS 
Whited commenced this action on September 15, 2003, by filing his Verified 
Complaint for Equitable Relief to Enjoin Unlawful Interference with Superior Water 
Rights and for Compensatory Damages. R. 1-19. In connection with his Complaint, 
Whited also filed a Motion for Temporary Restraining Order supported by a 
memorandum of law and eight affidavits. R. 20-109. Counsel for Whited (not present 
counsel) certified to the trail court that he had "notified" CPB of the request for 
temporary restraining order by mailing the Complaint, the Motion for Temporary 
Restraining Order, and the supporting memorandum and affidavits by express mail to 
Bishop David H. Burton, Presiding Bishop. R. 112-13. The trial court initially entered a 
temporary restraining order as requested but, upon appearance of counsel for CPB and 
full discussion of the issues, the trial court vacated the temporary restraining order and set 
the pending motion for hearing on October 10, 2003. R. 124-25. 
The trial court held an evidentiary hearing on October 10, 2003, and Whited 
presented evidence in support of his motion for temporary restraining order. Minutes 
Temporary Restraining Order found between R 258 and R. 259 in the Record. CPB 
submitted its opposition to the motion, including evidence of isotopic testing of the water 
from Well D and Whited's surface water sources, as well as a 1996 around-the-clock 
five-day pump test of Well D performed by the United States Geological Survey, which 
found no measurable impact on any of the surrounding monitoring stations. R. 147-252. 
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A copy of CPB's opposition and evidence are attached hereto as Appendix A. At the 
hearing, Whited presented the expert testimony of Spencer Reber. Id. Upon agreement 
of the trial court and counsel, the hearing was continued without date. Id. 
CPB filed its Answer on November 19, 2003. R. 259-263. 
On April 1, 2004, Whited filed a motion to amend the Complaint to add two new 
parties - Property Reserve, Inc. ("PRI"), and Elliott Christensen - and two additional 
claims. R. 283-84, 326-48. CPB did not oppose naming PRI, a related entity, as a 
defendant and including a claim involving nearby diversions owned by that entity. 
However, CPB did oppose adding Mr. Christensen, an unrelated party, and a claim of 
interference based solely on an impoundment owned by Mr. Christensen. R. 353-58. 
The trial court denied that portion of the motion to amend to which CPB had advanced 
opposition. R. 367. 
On April 1, 2004, Whited also asked the Court to hold a further hearing on the 
request for injunctive relief considered at the October 10, 2003, hearing. R. 319-20. In 
support of this request and what had become a motion for preliminary injunction, Whited 
filed additional affidavits and a further memorandum of law. R. 285-324. 
On June 10, 2004, the trial court held a second hearing on Whited's request for 
injunctive relief against CPB. At this second hearing, Whited offered for the first time 
the expert testimony of Kip Solomon. Minutes Prelim Injunc, found between R. 368 and 
369. At the conclusion of Whited's evidence, CPB moved for involuntary dismissal of 
the motion for preliminary injunction under Utah R. Civ. P. 41(b). Id. On August 4, 
2004, the trial court entered an order granting CPB's motion to dismiss and denying 
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Whited's motion for preliminary injunction. R. 403-05. The trial court also entered 
findings of fact and conclusions of law in support of its denial of the motion for 
preliminary injunction. R. 396-402. A copy of the findings and conclusions are attached 
hereto as Appendix B. 
Specifically with regard to Whited's present interlocutory appeal, the trial court 
found that Mr. Solomon opined that "the pumping [by CPB] has diminished the water 
pressure in the underground water system," but also acknowledged "that the water 
pressure explanation is, at this time, nothing more than a theory. Validation of the 
theory would require the collection and analysis of data over a period ranging from six 
months to ten years." R. 399 (emphasis added). 
On February 14, 2005, Whited changed attorneys, substituting his present counsel 
for Stephen Homer, who had represented Whited in the litigation since September 15, 
2003. R. 406. 
On May 26, 2004, Whited served on CPB (and filed with the trial court) a Rule 34 
Request for Entry Upon Land for Inspection. R. 427-28. With the Rule 34 Request, 
Whited sought to put monitoring devices in three wells: two owned entirely by CPB and 
one (Well D) owned in part by CPB and in part by various entities not involved in the 
litigation. The original Rule 34 Request was improper on its face: being served on May 
26th, it purported to require a response by June 1, 2005. R. 428. 
On June 16, 2005, Whited served a new Rule 34 Request, requesting the 
discovery: placement of monitoring devices in the three wells. R. 458-60. By July 13, 
2005, responded to the request. CPB agreed to the placement of monitoring devices in 
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the two wells owned entirely by CPB, but CPB objected to the request to put a 
monitoring device in Well D on two grounds. R. 462-65.{ First, CPB objected that it did 
not have the authority to permit testing of Well D, as CPB was not the sole owner of the 
well. CPB specifically identified each of the other owners and interested parties. R. 464. 
Second, CPB objected that in light of extensive evidence before the trial court of 
isotopic testing dating the Well D water and Whited's water, there could be no 
connection between the two points. Whited moved to compel, and CPB opposed the 
motion. R. 452, 473-522 (includes evidence of the testing and affidavit from CPB's 
expert as to why the isotopic testing was definitive). On November 1, 2003, the trial 
court denied the motion to compel. R. 557-58. Whited did not seek review of this order. 
On December 4, 2005, the trial court entered a scheduling order based on the 
stipulation of the parties, with an anticipated trial date of July 2007. R. 567 & 569. 
On March 2, 2006, Whited brought a motion to amend the Amended and 
Consolidated Complaint and tendered a Second Amended and Consolidated Complaint. 
R. 574. In support of this motion, Whited submitted a memorandum consisting solely of 
the following argument: 
Plaintiff has filed a Motion to File Second Amended and Consolidated 
Complaint. Rule 15 allows such amendment liberally, and the pretrial order in this 
matter allows amendment through March 1, 2006. Both of these factors strongly 
mitigate in favor of granting the motion. The Second Amended Complaint and 
Consolidated Complaint adjoins [sic] additional parties who have an interest in the 
well which is the basis for this lawsuit. 
For these reasons the Court should grant Plaintiffs motion. 
1
 Although granted permission to monitor two of the wells, there is nothing in the 
record to indicate that Whited availed himself of the opportunity. 
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R. 576-77. A copy of Whited's motion and memorandum are attached hereto as 
Appendix C. 
The proposed Second Amended and Consolidated Complaint sought to add four 
new parties - namely, the other parties interested in Well D, that had been identified by 
CPB almost eight months previous. R. 579-98. Notwithstanding the brevity of Whited's 
argument in support of this expansion of the case, submitted 2.5 years after the 
commencement of proceedings and substantial evidentiary proceedings, CPB filed a 
memorandum consisting of eight pages explaining the problems with joinder of parties 
and expansion of the case. R. 601-08. CPB argued that, in the context of the conclusive 
evidence regarding the age of the subject waters - evidence that had been before the trial 
court and unrebutted since the first evidentiary hearing on October 10, 2003, which 
Whited still did not propose to address, the inclusion of multiple parties and Well D so 
late in the proceedings was not in the interests of justice and Whited had failed to 
demonstrate to the contrary. Id, 
Whited's two-page reply attacked the trial court's denial of the earlier motion to 
amend: "At the remote risk of stating the obvious, the plaintiff has already made it 
strenuously clear to this Court that it strongly objects to not only the Court's ruling 
allowing what amount to a trial without discovery or participation, but to the Court's 
failure to allow the plaintiff to know the basis for its reasoning." R. 611-12. The record 
indicates that the second motion to amend was denied by the trial court on April 24, 
2006. R. 624. 
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Whited then petitioned the Supreme Court for interlocutory review of the denial of 
the second motion to amend. 
III. STATEMENT OF FACTS 
The original Complaint in this action alleges as follows: 
Whited claims ownership of certain surface water rights in the New Harmony 
Basin at the northern edge of Washington County. These rights are fed by the waters of 
Sawyer Spring and Ash Creek, which in turn are fed by certain underground sources. R. 
1-20 at ^ 12 and 13. Whited claims that he uses this water to irrigate 303 acres of 
agricultural land. Id. at^J14. 
In 2002, pursuant to a change application approved by the State Engineer, CPB 
commenced to pumping water from its Well B at a rate of approximately 1700 gallons 
per minute. Id. at ^ 20, 25. Whited alleges that this pumping caused the natural flow of 
the underground sources feeding Sawyer Spring and Ash Creek not to percolate to the 
surface, thereby depriving Whited of the use of the water subject to his rights. Id.at fflf 
30-31. 
Whited also alleges that Well D intrudes into the same aquifer feeding his surface 
water sources as Well B. Id. at f^ 29. Whited alleges that water from the Well D aquifer 
feeds "the waters flow at Sawyers Spring and . . . 'Ash Creek,'" the sources of for 
Whited's water rights. M a t ^ 3 0 . 
Those allegations remained substantially unchanged through both the Amended 
and Consolidated Complaint and the proposed Second Amended and Consolidated 
Complaint. See R. 533-53, 578-598. 
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At the November 10, 2003, hearing, the trial court received unrebutted isotopic 
testing evidence from CPB, indicating, among other things, the age of water from Well 
D, Sawyer Springs and Ash Creek. R. 252. 
SUMMARY OF THE ARGUMENT 
Whited devotes virtually all of his appellate argument to an analysis of the trial 
court's denial of his motion to compel, a ruling that he failed to petition this Court to 
review within twenty days of the order. Nowhere, in his brief, does Whited explain why 
his motion to amend to join four additional parties should have been granted or how it 
met any of the relevant considerations for a motion to amend or motion to join parties. 
That failing is representative of Whited's conduct before the trial court, where he 
completely failed to introduce any argument or evidence for the timeliness of the motion, 
the justification for his delay in seeking amendment, ameliorating resulting prejudice to 
CPB, or the connection of the proposed new parties to litigation that had already been 
pending over two years and after substantial proceedings, including two evidentiary 
hearings. 
Whited failed to carry his burden of showing why his motion to amend should 
have been granted. Instead, he sought to transfer that burden to the trial court. The trial 
court was well within its discretion in refusing to do Whited's work for him, and this 
Court should uphold that decision. 
ARGUMENT 
Whited seeks interlocutory relief for the denial of a motion to amend to add four 
new parties two-and-a-half years after he commenced this litigation, after two evidentiary 
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hearings (both instigated by Whited), and at least eight months after the proposed new 
parties were explicitly identified to him.2 Whited blames the denial upon the trial court's 
earlier denial of a motion to compel, but the real explanation lies much closer to home: 
in his bare-bones motion and memorandum, Whited failed to make even a pretence of 
addressing (much less establishing) the grounds for amending his pleadings, after adding 
four new parties so late in the course of proceedings. If Whited had invested the effort 
before the trial court that he now invests in his interlocutory appeal, it is conceivable that 
he might have achieved a different result. However, interlocutory review should be a tool 
for the correction of errors of the trial court, not remedying the manifest negligence of the 
appealing party. On the record before the trial court, and particular based on the showing 
(or lack of any showing) by Whited, the trial court's decision to deny the proposed 
amendment was correct and should be affirmed. 
I. LEAVE TO AMEND REQUIRES A SHOWING OF GROUNDS FOR 
AMENDMENT, A SHOWING WHICH WHITED NEVER MADE. 
The decision to permit the amendment of pleadings is discretionary with the trial 
court. Kelly v. Hard Money Funding, 2004 UT App. 44, ^ 14, 87 P.3d 734. It is a multi-
factored analysis, requiring of the moving party an explanation of the timing of the 
motion, the justification for any delay in seeking amendment, and amelioration of 
resulting prejudice to the opposing party. Id. at j^ 45. 
Moreover, when the purpose of the amendment is to add additional parties, a 
2
 In fact, the identity of the proposed new parties, all owners of water rights in 
Well D, is a matter of public record. Thus, Whited had constructive notice of these 
parties before his suit was ever filed. 
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further showing is required. If the proposed new parties are claimed to be "necessary," a 
moving plaintiff must demonstrate that, in the absence of those proposed new parties 
"complete relief cannot be accorded among those already parties," or that the proposed 
new parties "claim[] an interest relating to the subject of the action" and resolution of the 
action in their absence may either impair that interest or subject existing parties to 
inconsistent obligations. UtahR. Civ. P. 19(a). 
If the proposed new parties are merely permissive, the plaintiff must still 
demonstrate that his claims against the existing defendants and the proposed new parties 
arise "out of the same transaction, occurrence, or series of transactions or occurrences" 
and that a "question of law or fact common to all of them [i.e., all of the proposed 
defendants] will arise in the action." Utah R. Civ. P. 20(a); see also Response Oncology 
v. Metrahealth Ins. Co., 978 F. Supp. 1052, 1059 (S.D. Fla. 1997); In re Mcintosh, 168 
B.R. 187, 188 (Bankr. E.D. Ark. 1994).3 
Where the reasons for denying a motion to amend are apparent, the trial court need 
not even explain its reasoning. See Aurora Credit Services v. Liberty West Dev., 970 
P.2d 1273, 1282 (Utah 1998) ("[W]hen a trial court fails to state a reason for its denial of 
a motion to amend, it does not necessarily abuse its discretion if the reason for denial is 
apparent."); Tretheway v. Furstenau, 2001 UT App 400, ^ 19, 40 P.3d 649 (same). 
Thus, when a plaintiff was aware of the asserted new issues "long before" his 
motion to amend was filed but nevertheless delayed seeking an amendment, the trial 
While both Response Oncology and In re Mcintosh were apply Federal Rule of 
Civil Procedure 20, rather than the Utah rule, the state and federal rules are substantially 
identical in all relevant terms. 
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court did not abuse its discretion in denying the motion. Atcitty v. San Juan County Sch. 
Dist, 967 P.2d 1261, 1264-65 (Utah Ct. App. 1998). When a dog-bite plaintiff sought 
amendment to add a negligence claim to his suit two-and-a-half years after commencing 
litigation and after a dispositive motion, the trial court did not abuse its discretion in 
denying the motion to amend. Neztsosie v. Meyer, 883 P.2d 920, 922 (Utah 1994). 
When a plaintiff seeks to add new parties "after an extensive delay without an adequate 
justification, after some issues have been resolved . . . especially when the moving party 
'knew that all of the parties it sought to add were involved with each other from the 
outset of the case and therefore . . . they could have been joined in a timely manner,'" the 
trial court did not abuse its discretion. Prince v. Bear River Mutual Ins. Co., 2002 UT 68, 
*h 49, 56 P.3d 524 (Utah 2002) (quoting R&R Energies v. Mother Earth Indus., 936 P.2d 
1068, 1080 (Utah 1997)) (second ellipses in original). 
White should fare no better than these other plaintiffs. 
In complaining that the trial court denied leave to amend, Whited conveniently 
overlooks the fact that, in the first instance, the burden is always upon the moving party 
to establish a justification for amendment. "To properly move for leave to amend a 
complaint, a litigant must file a motion that. . . shall state with particularity the grounds 
therefor . . . ." Holmes Development v. Cook, 2002 UT 38, % 57, 48 P.3d 895; see also 
Coroles v. Sabey, 2003 UT App 339, ffif 42-45, 79 P.3d 974. A central purpose of this 
requirement of "particularity" is to "assur[e] that a court can be apprised of the basis of a 
motion and rule upon it with a proper understanding of the motion." Holmes 
Development at ^ 58. Whited never gave the trial court any reason to grant his motion. 
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In Holmes Development, the plaintiff "merely cited rule 15(a) and noted that leave 
to amend should be freely given. Holmes never articulated a single reason why the trial 
court should have granted it leave . . . ." Id. at f^ 59. While Whited, unlike the plaintiff in 
Holmes filed an actual "motion," in substance, the three-sentence motion and scant one-
paragraph memorandum offered the trial court nothing more than was proffered in 
Holmes', mere recitation of Rule 15(a) that leave to amend should be freely given. 
Significantly, Whited never discussed the timing of the motion. Although Whited 
had constructive notice of the proposed new parties from before the commencement of 
the litigation and actual notice of them some eight months previous from CPB, he offered 
no explanation for his delay in seeking amendment. And Whited never addressed the 
prejudice to CPB from the addition of four new parties, who would need to be served, to 
answer, and to conduct discovery, in a proceeding that had already been pending for two-
and-one-half years, and where CPB had already substantially advanced its defense by 
prevailing in two separate evidentiary hearings and obtaining findings and conclusions 
from the trial court. 
Moreover, as Whited proposed to add new parties, he also should have addressed, 
but did not, how these parties were necessary to the proceeding or how his claims against 
them related to his claims against CPB. 
Even in his appellate brief, although Whited correctly notes the considerations for 
a motion to amend, see Appellant's Brief at 10, he never makes out his own case for why 
leave should be granted. 
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In sum, the obvious principal reason for the denial of Whited's motion is his 
consummate failure to meet any of the requirements of such a motion beyond the 
submission of a piece of paper to the trial court. Litigants should not be encouraged or 
permitted to enlist the trial court to conduct research or to supply reasoning and analysis 
that the party has neglected to do. As this Court stated in only a slightly different context 
in Coroles, "[s]uch an approach is unacceptable. It is the Plaintiffs responsibility, not 
the courts', to set forth the relevant surrounding facts . . . ." Coroles at f^ 27. The trial 
court elected not to do so in this case. That decision was well within its discretion and 
should be upheld. 
II. FUTILITY WAS AN ADDITIONAL AND INDEPENDENT GROUND 
FOR THE DENIAL OF WHITED'S MOTION. 
Even a properly established motion to amend may be denied on the ground of 
futility. Tretheway, 2001 UT App 400 at \19 ("[A] court should deny motions to amend 
'when the moving party seeks to assert a new claim that is legally insufficient or futile.'") 
(quoting Andalex Res. v. Myers, 871 P.2d 1041, 1046 (Utah Ct. App. 1994)). 
A significant point overlooked in Appellant's Brief is the extensive substantive 
proceedings that had already concluded long before Whited moved to amend (and long 
before he sought to place a measuring device in Well D). Those proceedings were 
evidentiary hearings instigated by Whited under Rule 65A to enjoin CPB from pumping 
its wells. Pursuant to that rule, "any evidence received upon an application for a 
preliminary injunction which would be admissible at the trial on the merits becomes part 
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of the trial record and need not be repeated at the trial." Utah R. Civ. P. 65A(a)(2). The 
trial court was entitled to rely upon this evidence in considering Whited's motion. 
Less than a month after the filing the original Complaint, the trial court held an 
evidentiary hearing. In that hearing, the trial court received evidence from CPB 
establishing the following with regard to Well D: 
The drilling log for Well D indicated that water was encountered at two 
separate depths: between 21 and 137 feet (below surface) and again 
between 242 and 273 feet. That well was grouted so water could only 
infiltrate from the deeper aquifer. R. 155, 185-87. 
A five-day, around-the-clock pump test conducted by the United States 
Geological Survey found no impact from the pumping of Well D in any of 
the 10 to 12 monitoring sites (including nearby wells and surface sources). 
R. 156,232-50. 
Isotopic testing demonstrated that, while the water from Well D was 50 to 
400 years old (i.e., had been underground for at least that length of time), 
the water in surrounding surface sources serving Whited's water rights was 
less than four years old. R. 157, 252. 
In the second evidentiary hearing, called eight months later, again at Whited's 
request, Whited presented the testimony of his present expert Dr. Kip Solomon, to the 
effect that CPB's pumping "diminished the water pressure in the underground water 
system," adversely impacting Whited's water rights. R. 399. In essence, Whited's 
current theory is not that any molecule of water from Well D will ever surface in one of 
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Whited's surface water sources, but rather that reducing the water in the aquifer feeding 
Well D reduces the water pressure in the aquifer feeding Whited's surface water sources.4 
Dr. Solomon acknowledges that his opinion in this regard is nothing more than an 
untested theory. R. 399. Although having several months to do so, Whited never offered 
any response to CPB's evidence of the Well D drilling log (showing two distinct 
aquifers), the USGS pump testing (showing no impact from the pumping of Well D on 
surrounding sources), or the isotopic testing (showing dramatically different ages for 
water from Well D as compared to the surface sources). 
On the basis of the evidence presented by both sides, the trial court concluded that 
"Whited has failed to offer any empirical evidence . . . to establish the existence of a 
measurable connection between the underground water supplying CPB's water rights and 
the water supplying Whited's surface water rights." R. 401 fl[ 6). 
Thus, contrary to the bulk of Whited's argument in his appellate brief, CPB has 
not argued, and the trial court has not relied upon, some issue preclusive effect of 
evidence introduced in a prior proceeding; it is evidence in this proceeding - evidence 
upon which the trial court has already issued findings of fact and conclusions of law. 
Moreover, Whited overlooks the fact that his present theory of the case requires a 
radical overhaul of Utah water law. Under Utah law, the plaintiff in a water rights 
interference dispute must demonstrate that the water being taken by the defendant are 
4
 That theory is not pled in any version of Whited's Complaint, which instead 
alleges that the aquifers are the same, a fact conclusively disproven with regard to Well D 
by the evidence CPB has already presented and the trial court has already received. See 
R. 8 fl[26), 540 fl[31). 
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actually tributary to the plaintiffs water source(s). See Salt Lake City v. Silver Fork 
Pipeline Co,, 2000 UT 3, If 25, 5 P.3d 1206. 
By contrast, Whited's theory - and it is nothing more than a theory, not supported 
by any studies, scholarly articles, or other expert subject matter - is not that the water 
pumped from Well D would ever reach his surface water sources, but that the pumping of 
water from one aquifer (the "old" water in Well D) might affect the water pressure in a 
separate aquifer (the "young" water feeding Whited's surface sources), even though the 
two aquifers are separated by over a hundred feet of rock and impermeable clay. See R. 
185. 
Under the existing, unrebutted evidence, the trial court was well within its 
discretion to foreclose a bootless inquiry into a hypothetical connection between 
conclusively distinct water systems. The trial court was likewise within its discretion to 
bar the joinder of additional parties whose only connection to the case was a right to draw 
water from the aquifer shown to have no connection to Whited's water rights. 
III. THE TRIAL COURT'S DENIAL OF WHITED'S MOTION TO 
COMPEL IS NOT EVEN BEFORE THE COURT ON THIS 
INTERLOCUTORY APPEAL. 
Under Rule 5(a), "[a]n appeal from an interlocutory order may be sought by any 
party by filing a petition for permission to appeal. . . within 20 days after the entry of the 
order of the trial court. . . ." Utah R. App. P. 5(a). Whited spends the majority of his 
argument, not in explaining why his motion to amend should have been granted, but 
speculating as to why the trial court denied his much earlier motion to compel. This is 
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nothing more than a tacit attempt to induce the Court to address an issue that is not before 
it: the trial court's decision on Whited's motion to compel. 
Timeliness requirements for appeals are jurisdictional. "If an appeal is not timely 
filed, this court lacks jurisdiction to hear the appeal." Serrato v. Utah Transit Auth., 2000 
UT App 299, K 7, 13 P.3d 616, cert, denied, 21 P.3d 218 (Utah 2001); see also Shaw v. 
Layton Constr. Co., 854 P.2d 1033, 1037 (Utah Ct. App. 1993). Thus, the Court should 
disregard Whited's attempts to re-argue his motion to compel, but even if the Court 
deigned to consider that issue, the motion to compel was properly denied for the reasons 
set forth in Section II, above. 
CONCLUSION 
For the foregoing reasons, CPB respectfully requests that the Court affirm the 
decision of the trial court, denying leave to amend. In the alternative, CPB requests that 
the Court remand the matter to the trial court for a statement of its reasoning for the 
denial of leave to amend. 
DATED this 15th day of November, 2006. 
KIRTON & McCONKIE 
Eric C. Olson 
Lichaals-
Attorneys for Appellee the Corporation of the 
Presiding Bishop of The Church of Jesus 
Christ of Latter-day Saints 
18 
CERTIFICATE OF SERVICE 
I hereby certify that the foregoing BRIEF OF APPELLEE was served this 15th 
day of November, 2006, by mailing on said date two copies thereof by United States 
mail, first class postage prepaid, addressed to: 
Phillip E. Lowry, Esq. 
HOWARD, LEWIS & PETERSEN, P.C. 
120 East 300 North Street 
P.O. Box 1248 
Provo, Utah 84603 
Julie I. Valdes, Esq. 
Norman K. Johnson, Esq. 
Utah Attorney General's Office 
1594 West North Temple, Suite 300 
Salt Lake City, UT 84116 
19 
ADDENDUM 
20 
APPENDIX A 
OPPOSITION AND EXHIBITS 
R. 147-252 
Eric C. Olson (#4108) 
Stephen W.Geary (#9635) 
KIRTON & McCONKIE 
Attorneys for Defendant 
60 East South Temple, #1800 
P.O. Box 45120 
Salt Lake City, Utah 84145-0120 
Telephone: (801) 328-3600 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
WASINGTON COUNTY, STATE OF UTAH 
D. BRUCE WHITED, 
Plaintiff, 
v. 
CORPORATION OF THE PRESIDING 
BISHOP OF THE CHURCH OF JESUS 
CHRIST OF LATTER-DAY SAINTS, a 
Utah corporation sole, 
Defendant. 
DEFENDANT'S BRIEF 
IN OPPOSITION TO MOTION FOR 
PRELIMINARY INJUNCTION 
Civil No. 030501769 
Judge Ludlow 
This Brief is filed in connection with the hearing set for October 10,2003 on Plaintiffs 
Motion for Preliminary Injunction and constitutes an initial response to the memorandum filed 
by the plaintiff D. Bruce Whited ("Whited") in support of his Ex Parte Motion for Temporary 
Restraining Order dated September 18,2003. Whited asks this Court to enter a preliminary 
injunction prohibiting the defendant Corporation of the Presiding Bishop of The Church of Jesus 
Christ of Latter-day Saints ("CPB") from pumping water out of certain wells CPB owns and 
operates in the New Harmony Basin. He is not entitled to this relief. 
INTRODUCTION 
PROCEDURAL CONTEXT: 
RULE 65A AND PRELIMINARY INJUNCTIVE RELIEF 
A preliminary injunction is "an extraordinary remedy;... the exception rather than the 
rule." GTE Corp. v. Williams, 731 F.2d 676, 678 (10th Cir. 1984). See also SCFCILC, Inc. v. 
VISA USA, Inc., 936 F. 2d 1096, 1098 (10th Cir. 1991) (a preliminary injunction is a "drastic 
remedy" requiring "a clear showing," citing 11 C. Wright & A. Miller, Federal Practice and 
Procedure § 2948, at 428-29, nn. 19-21 (1973 & Supp. 1991)). "Certain types of preliminary 
injunctions are so disfavored that the movant must satisfy an even heavier burden before they 
may be issued... . These include preliminary injunctions tha t . . . disturb the status quo " 
Libertarian Party of Colorado v. Buckley, 938 F. Supp. 687, 690 (D. Colo. 1996). "A 
preliminary injunction . . . serves to 'preserve the status quo pending the outcome of the case.'" 
Hunsaker v. Kersh, 1999 UT 1061 8, 991 P.2d 67, 69, quoting Tri-State Generation & 
Transmission Ass 'n v. Shoshone River Power, Inc., 805 F.2d 351, 355 (10th Cir. 1986). 
Rule 65 A of the Utah Rules of Civil Procedure governs the Court's disposition of this 
motion for preliminary injunction. That rule requires Whited to establish four separate elements: 
1. "The applicant will suffer irreparable harm unless the . . . injunction issues." 
2. "The threatened injury to the applicant outweighs whatever damage the proposed . . . 
injunction may cause to the par ty. . . enjoined." 
3. "The . . . injunction, if issued, would not be adverse to the public interest." 
4. "There is a substantial likelihood that the applicant will prevail on the merits of the 
underlying claim, or the case presents serious issues on the merits which should be 
the subject of further litigation." 
Rule 65A(e). Whited has the burden of making a prima facie showing with respect to each of 
the Rule 65 A elements. Water & Energy Systems Technology v. Keil, 1999 UT 16 Tf 8, 974 P.2d 
821, 822. If he fails to meet this burden as to any one of the four elements, he is not entitled to 
injunctive relief and his motion should be denied. Id. 
LEGAL CONTEXT: UTAH WATER LAW 
Utah Code Ann. Title 73, Chapters 1 through 3, set forth the law that governs Whited's 
claims both to the right to use water and to the priority of that right over the rights claimed by 
CPB. Title 73 commences with the declaration that "[a] 11 waters in this state, whether above or 
under the ground are hereby declared to be the property of the public . . . . " Utah Code Ann. § 
73-1-1. The State Engineer allocates "unappropriated public waters" for "useful and beneficial 
purposes." Utah Code Ann. § 73-3-1. An appropriator's right to use water is defined by the 
nature of use, a quantity, the time of use, a point of diversion and the land benefited. Utah Code 
Ann. § 73-3-2(l)(b) and (2)(a). As between those to whom the State Engineer has granted a 
right to use water, priority is determined by the rule "one first in time shall be first in rights 
Utah Code Ann. § 73-3-1. That is, the earliest appropriator or his/her successor-in-interest has 
the priority. 
An appropriator alleging impairment of his water rights by the use of another must prove 
the following: 
1) The claimant must first prove that the defendant's waters "are, in fact, a 
source" of the waters supplying the plaintiffs rights because they are "naturally 
tributary" to the flow at or above the plaintiffs "historic point of diversion." Salt Lake 
City v. Silver Fork Pipeline Corp., 2000 UT 3 ffif 22-23, 5 P.3d 1206. 
2) If the claimant establishes the first element, the claimant must also show that 
the "interception of these waters substantially interferes with the quantity or quality of 
water that would otherwise reach the appropriator of the creek." Id. at f 25. 
Thus, the party claiming interference must show both a common source and substantial 
interference. Where the source is underground, as Whited alleges in this action, the plaintiff 
must advance "credible evidence" that the water supplying his right is the same water supplying 
CPB's rights. Id. at % 24, n. 8. As will be seen in the next section of the Memorandum, this 
empirical inquiry is fraught with challenge and nuance. Whited fails to undertake this inquiry 
and therefore fails to establish a substantial likelihood of prevailing on the merits. 
FACTUAL CONTEXT: HYDROGEOLOGY 
All agree that, as dictated by the law of gravity, water runs downhill. However, the 
movement of underground water is more subtle and far less easy to verify. To determine 
whether there is a connection between a body of underground water and a surface flow, one must 
not only consider surface geology, which is little more than circumstantial evidence of 
subsurface formations and movement, but one must verify any guess about subsurface conditions 
through a variety of common empirical tests. Simplistic analogies, such as "sponges" and 
"bathtubs," are nothing more than an attempt to substitute metaphors for scientific evidence. 
Underground water systems, particularly in an area as geologically diverse as 
Washington County, can be quite complex. Underground flow from higher elevations does not 
necessarily follow surface contours and is inevitably much slower than surface flow. Direction 
and speed of flow is dictated by the structure and nature of formations below the surface. 
Moreover, separate water systems - or aquifers - may exist in the same geographical location at 
different depths, with impermeable layers of rock or clay dividing the systems. 
Surface mapping of geological formations and theories of subsurface structure based on 
that mapping are only a starting point. To establish a connection between underground waters 
and surface waters, one must test any hypothesis by gathering and examining the following types 
of scientific evidence: 
1. Drilling records—These records are physical evidence of the nature and size of 
geological layers encountered in drilling a well and the depth at which the drillers 
encountered water. 
2. Pumping tests—Such tests, an extended draw down of water in a well, help 
determine the impact, if any, of pumping on surface and underground sources. 
3. Pumping records—These verify the depth and volume of water pumped from a well. 
4. Dye tests—A quantity of dye injected in a suspected underground source or surface 
waters can verify any hypothetical connection. 
5. Solute chemistry—Analysis of the chemical composition of water can indicate 
whether water from two points may have a common source. 
6. Isotopic analysis—Trace amounts of tritium from atomic testing in the 1950s 
establish the age of water and whether there is a connection between two sources.1 
The Utah Supreme Court's decision in Silver Fork, supra, identifies the type of evidence offered at trial 
in that case to prove connection between an alleged underground source and surface water. Id. at %24 and n. 8. 
Ultimately, one confronted with a claim of interference should not embrace unsupported 
generalizations about the subsurface. Scientific tools, endorsed by Utah Supreme Court case 
authority, are available to examine and test every "sponge" or "bathtub" hypothesis. 
STATEMENT OF FACTS 
The following facts bear on this Court's resolution of the pending Motion for Preliminary 
Injunction: 
CPB's Rights and Pending Litigation 
1. CPB owns five certificated water rights - Nos. 81-192, 81-245, 81-465, 81-1635 
and 81-4019 - covering a total of 1626.96 acre feet of underground water for the irrigation of 
406.74 acres in the New Harmony basin along the northern boundary of Washington County, 
Utah (the "CPB Rights"). See Findings of Fact and Conclusions of Law in Washington County 
Water Conservancy District v. Morgan, Civil No. 970501420 (5th District Court, Judge Shumate) 
(the "WCWCD litigation"), Finding No. 12. Exhibit A is a portion of a map of the area relevant 
to these proceedings from the WCWCD litigation and Exhibit B is the Findings and Conclusions. 
2. In August 1997, the State Engineer issued a memorandum decision approving 
CPB's application (Change Application No. 81-192 [a20468]) to change the point of diversion 
for the water subject to the CPB rights. The Change Application added to five existing points of 
diversion, generally along the road between the town of New Harmony and 1-15, eight other 
points of diversion including Well B and Well D in the foothills of the Pine Valley Mountains. 
A copy of the memorandum decision is attached as Exhibit C. 
3. The sprinkler pivots supplied by Wells B and D provide water to 327 acres of 
farmland. Of this, approximately 200 acres are presently planted in winter wheat. The 
remainder is planted in perennial grass and projected for grass or alfalfa in the coming year. See 
Exhibit D attached hereto. 
4. The WCWCD litigation involved claims by the Washington County Water 
Conservancy District (the "District") that the CPB Rights adversely impacted the District's use 
of water under its water rights (five surface rights and one underground right). Judge Shumate of 
this Court heard evidence on that issue and ruled that the District had failed to meet its burden of 
establishing a connection between the points of diversion for the CPB Rights and the District's 
points of diversion (various locations in the Ash Creek drainage some distance from CPB's 
points of diversion). That ruling is on appeal to the Utah Supreme Court. 
5. Whited's lead expert, Spencer Reber, was the District's principal expert in the 
WCWCD litigation and is familiar with the evidence placed before Judge Shumate in that matter. 
6. In the WCWCD litigation, the trial court received the following scientific 
evidence that bears on the resolution of the present motion: 
a. Pump testing on the subject wells conducted by the USGS and a private 
contractor. Exhibits H and I hereto. 
b. Solute chemistry testing for various locations including Sawyer Springs and 
the two subject wells. Exhibit J hereto. 
c. Isotopic testing for various locations including Sawyer Springs and the two 
subject wells. Exhibit K hereto. 
7. In addition to the above, the drilling records for Wells B and D are a matter of 
public record. See Exhibit E and F hereto. 
Whited's Alleged Water Rights and Claims of Interference 
8. Whited claims ownership of the right to use certain surface waters in the New 
Harmony basin but has failed to place before this Court any document substantiating the 
existence of the claimed water rights or verifying Whited's alleged ownership. Affidavit of 
Bruce Whited f^ 2. Such documentation would include papers evidencing and defining the 
specific rights claimed in the pleadings and papers transferring title of those rights to Whited. 
9. Whited first advised CPB of his allegations of interference at the June 3, 2003 
hearing of the appeal in the WCWCD action before the Utah Supreme Court. See Letter of Eric 
Olson to Bruce Whited dated July 7, 2003 attached hereto as Exhibit G. 
10. Thereafter, on July 7, 2003, after several meetings between Whited and CPB, 
counsel for CPB sent a letter to Whited outlining the basis for CPB's position that the pumping 
of its wells did not interfere with flow from Sawyer Spring and inviting Whited to provide CPB 
with any scientific data supporting his contention that the wells and the spring were connected. 
Exhibit G hereto. 
11. Instead of providing the information as invited, Whited commenced this action. 
Whited's Theory of Interference 
12. Whited's claim of interference rests on the following premises: 
a. Sawyer Springs dried up two consecutive years within weeks of the date 
on which CPB began to pump Well B, one mile away. Verified Complaint f 32. 
b. Sawyer Springs had never dried up before or experienced diminished 
flows. Whited aff ffif 10, 12. 
c. Two springs in the vicinity of Sawyer Springs have not dried up. Whited 
aff. 1f 23. 
d. The pumping of Well B created "ever-increasing concentric circles (i. e. 
'zone of influence')" eventually reaching Sawyer Springs via a geologic fault. Verified 
Complaint \ 30. 
13. The affidavits tendered by Whited in support of this theory of interference do not 
reference any of the evidence developed in the WCWCD litigation, nor do they identify any 
independent tests to provide objective verification of Whited's explanation for the 2002 and 
2003 failures of Sawyer Springs. 
14. Rather, Whited's experts attempt to "project" the water table from Well B to 
Sawyer Springs (Reber aff. f 7) and characterize Whited's theory as "very probable and highly 
likely" (Fassio aff. ^ 4). 
15. Nonetheless, Mr. Fassio testifies that only cessation of pumping for a time "would 
confirm whether there is a hydro geological connection with the Sawyers Spring (and/or 
interference caused by the pumping). Fassio aff. % 5. 
CPB's Evidence 
16. It is anticipated that CPB's witnesses will testify as follows: 
a. CPB does not pump either Well B or Well D between October 15 and 
April 15. 
b. The drilling log for Well D, which is within 500 feet of Sawyer Springs, 
discloses that the driller encountered water at two separate depths in the well: between 
21 and 137 feet down and again between 242 and 273 feet down. These drilling logs are 
attached as Exhibits E and F. 
c. The drilling log for Well B shows the presence of water between 276 and 
620 feet of depth. 
d. Both wells were grouted from approximately 115-120 feet of depth to the 
surface. 
e. The perforations in the well bores for both wells do not begin until a depth 
of approximately 220 feet. They run to a depth of approximately 600 feet. 
f. The static water level in Well B at the time of drilling was 33 feet from the 
surface. 
g. The static water level in Well D at the time of drilling was 10 feet from the 
surface. 
h. In the fall of 1996, after completion of Wells B and D, the United States 
Geological Survey conducted a seven-day pump test on Well B and an agent of CPB 
conducted a similar pump test for five days on Well D. The results of those pump tests 
and corresponding trial testimony of those witnesses in the WCWCD litigation are 
attached as Exhibits H and I. 
i. The 1996 pump test at Well B disclosed that the only measurable impact 
of round the clock pumping at any monitoring site was a five foot draw down at an 
observation well to the northwest of the Well B approximately 825 feet away. 
j . The 1996 pump test at Well D did not disclose any measurable impact 
from around the clock pumping at any monitoring site. 
k. Monitoring sites for both pump tests included North Ash Creek and 
Sawyer Springs. 
1. Pumping data regarding Wells B and D indicates that groundwater level 
when pumping is higher in spring than in the summer. Well B varies from 91.1 ft. below 
surface in April to 105.9 ft. in June and 111.9 ft. in August when pumping. 
m. With the pump off for 1.75 hrs. in June 2002, the groundwater level rose 
to 80.8 ft. below ground surface from 105.9 ft. 
n. In August 2003, Well D was measured at 12 ft. below ground surface 
when the pump was not operating. 
o. There has been no dye testing of Sawyer Springs. 
p. Solute chemistry analysis of the waters at Wells B and D and Sawyer 
Springs offers no conclusive evidence of connection. Exhibit J hereto. 
q. Isotopic composition analysis of the waters at Wells B and D and Sawyer 
Springs offers no conclusive evidence of connection and, in the case of Well D, strongly 
contradicts connection (50-200 year old water in Well D v. "modern" water in Sawyer 
Springs). Exhibit K hereto. 
17. CPB's expert Bryce Montgomery, a geologist with decades of experience in 
Washington County, will testify as follows based on the above facts: 
a. The groundwater in the vicinity of Sawyer Springs and the CPB wells is 
not analogous to either a "sponge" or a "bathtub." 
b. At Sawyer Springs, there are actually two groundwater systems of 
differing elevation separated by an impermeable layer of red clay and altered tuff beds. 
c. The upper system, a "perched" groundwater system, emerges at Sawyer 
Springs and has no connection to the much deeper groundwater system from which Wells 
B and D draw water. 
d. Wells B and D draw from a second and more extensive groundwater 
system commencing at between 242 and 276 feet below ground surface. 
e. Temporary failure of Sawyer Springs is the result of drought conditions 
more severe and prolonged than at any previous time in recorded history. 
LEGAL ARGUMENT 
WHITED CANNOT ESTABLISH ANY OF THE FOUR ELEMENTS REQUIRED 
TO OBTAIN A PRELIMINARY INJUNCTION, 
Whited must establish each element required for a preliminary injunction as set forth in 
Rule 65A(e) or his motion must be denied. Moreover, as is clear from Whited's own 
submissions to the Court, CPB's pumping is the status quo. Hence, Whited asks this Court to 
alter the status quo prior to a full trial on the merits. This places on Whited a heightened burden 
of proof as to each element in order to justify an affirmative change in what has occurred for the 
past several years. 
A. Whited Has Not Alleged, And Cannot Prove, Irreparable Harm. 
Whited fails to identify any immediate injury to him arising from CPB's use of its water. 
In part, this is a function of timing. The growing season is over. CPB's wells will not operate 
for six months. Hence, at this point in time, there is no "continuing" injury to Whited. System 
Concepts, Inc. v. Dixon, 669 P.2d 421, 428 (Utah 1983). 
More fundamentally, Whited has failed to state exactly what "irreparable" injury he will 
suffer in the absence of injunctive relief. His affidavit describes the design and installation of an 
"irrigation water collection and distribution system," apparently at Blackridge Ranches. Whited 
aff. Tf 7. However, Whited himself is silent as to actual use of the water he claims. 
The apparent answer to the question of use comes from David Stubbs. The Stubbs 
affidavit at paragraphs 2 and 3 describes a lease agreement, originally oral and now written, that 
goes back to 1992. Mr. Stubbs leases acreage from Whited for farming operations. Thus, 
Whited makes money from the water at issue by leasing farmland to Mr. Stubbs. 
n 
Whited's past losses are any diminution in lease revenues attributable to Mr. Stubbs' 
claimed inability to place water on the farm acreage. Such damages in the past two years are 
fixed. They are compensable by an award of money and cannot be said, as of this date, to be 
"irreparable." 
With respect to future losses, they are equally compensable with money or are fixed. 
According to Mr. Stubbs, the "young hay plants . . . are all dying for lack of water." Stubbs aff. 
f 8. There is no testimony that preliminary injunctive relief between now and the date of trial on 
the merits would remedy any harm arising from the absence of water. Moreover, as it relates to 
Whited, the irreparable harm inquiry comes back to lost lease revenues and nothing more. He 
has a remedy at law for any injury that may occur before trial. 
B. The Damages To CPB Outweigh Any Threatened Injury To Whited. 
The balance of injuries favors CPB, although this element in the present context does not 
appear to be of serious consequence. As noted, during the next six months neither Whited nor 
CPB will be using the water at issue. If a trial on the merits is scheduled before April 1, 2004, 
the Court can resolve this matter in advance of the 2004 growing season. However, even if the 
parties needed to use the water, CPB's extensive recent investment in its water delivery system 
and the current viable condition of its winter wheat and grass crops represent a much greater 
potential loss than the dead "young hay plants" on Whited's acreage. 
C. There Are No Public Policy Considerations Bearing On This Motion. 
Sub-part (e)(3) of Rule 65 A is not implicated by the present motion. 
D. Whited Will Not Prevail On The Merits Of His Claim. 
This element of the Rule 65 A analysis is most crucial in the present context, and presents, 
by far, Whited's biggest hurdle to obtaining injunctive relief on a preliminary basis. Whited asks 
this Court to rearrange the status quo by advancing nothing more than a theory or metaphor: the 
"sponge" or "bathtub" hypothesis. One must credit this starting premise as having the virtue of 
simplicity but, when applied to a very complex and well-documented hydrogeological context, 
the theory falls apart and fails to satisfy Whited's substantial burden to prove his entitlement to 
extraordinary relief. 
Whited hired Mr. Reber to speak in favor of the "bathtub" theory. However, despite 
unequivocal endorsement of the hypothesis, Mr. Reber neglects to reconcile that hypothesis with 
the diverse evidentiary materials in the Court's record in the WCWCD litigation (in which he 
participated and testified) or with the documents such as drilling logs and pumping reports 
readily available in the public record. His failure to test the theory with known and available 
evidence renders the "bathtub" theory worthless. 
Mr. Fassio is more restrained than Mr. Reber. He at least couches his opinion with words 
such as "very probable and highly likely" and acknowledges the need to "confirm" the 
hypothesis with a form of testing. However, he too fails to address the available scientific 
evidence. His obvious reliance on Mr. Reber's work produces an opinion that is merely 
endorsement of suspect speculation. 
The witnesses who offer their recollection of spring flow raise as many questions as they 
answer. Are Comanche and Lawson Springs comparable to Sawyer Springs? What are the 
relative elevations and depths of the various springs? If the springs all draw from the same 
aquifer, why are the first two not affected by CPB's pumping while Sawyer Springs is dry? If 
they do not draw from the same aquifer, what possible relevance does the flow of Comanche and 
Lawson Springs have? How does the flow of Sawyer Springs and the other springs correlate 
with rainfall and run off? What has been the experience during the drought of other springs and 
wells? 
The drilling logs and pumping records for Wells B and D provide the key objective 
evidence of what is happening underground. At a point only five hundred feet from Sawyer 
Springs, the drilling log for Well D shows two separate bodies of underground water with 66 feet 
of impermeable material between them. Pumping at Well D continuously for five days or at 
Well B for seven days does not impact Sawyer Springs or Ash Creek. These are facts and not 
surmise. They contradict Whited's theory that there exists a connection between CPB's wells 
and Sawyer Springs. 
The most obvious explanation for the drying up of Sawyer Springs is also the most 
persuasive: a record five years of drought. In his rush to blame CPB for the failure of Sawyer 
Springs, Whited would brush this fact aside as being of no consequence. Yet, where the issue is 
why did the springs dry up, a historic five year drought merits something more than the 
anecdotal response found in affidavits of Whited, his lessee and the various other lay witnesses. 
It is most telling that neither of the experts offer any testimony regarding the possible impact of 
the drought. Rather, Whited offers only a circumstantial case based on three springs that begs a 
more precise analysis—careful measurement, historical data, a broader range of comparable, and 
specific objective characteristics for those comparables. 
Whited's "bathtub" theory does not establish a substantial likelihood of success on the 
merits. At most, it provides a framework in which he might conduct discovery and investigation 
preparatory to a trial on the merits. 
CONCLUSION 
The burden of establishing entitlement to injunctive relief prior to trial rests entirely on 
Whited. He cannot meet that burden with respect to the three elements of Rule 65A(e) relevant 
to this motion. The evidence at the hearing will establish that the hypothesis advanced by 
Whited—the "bathtub"/"sponge" metaphor—is a hypothesis and nothing more. The scientific 
evidence readily available to Whited, but left untouched by him or his experts, does not support 
the hypothesis and, instead, points to separate, unconnected groundwater systems. Nor, if such a 
connection were more than a hypothesis, has Whited demonstrated any need for injunctive relief 
to prevent irreparable harm. 
DATED this 7th day of October, 2003. 
Attorneys for Defendant 
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the foregoing Brief in Opposition to Motion for Preliminary Injunction to be hand-delivered to 
the following: 
Stephen G. Homer, Esq. 
Attorney at Law 
9225 South Redwood Road 
West Jordan, Utah 84088 
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IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
WASHINGTON COUNTY, STATE OF UTAH 
WASHINGTON COUNTY WATER 
CONSERVANCY DISTRICT, a water 
conservancy district organized under the 
laws of the State of Utah. 
Plaintiff, 
vs. 
ROBERT L. MORGAN, STATE 
ENGINEER OF THE STATE OF UTAH; 
THE CORPORATION OF THE 
PRESIDING BISHOP OF THE CHURCH 
OF JESUS CHRIST OF LATTER DAY 
SAINTS, a Utah Corporation; CLIVE G. 
TAPP, TRUSTEE OF THE CLIVE G. 1 
TAPP TRUST; RENEE TAPP BURTON, j 
an individual; and C. LARON j 
REYNOLDS, TRUSTEE OF THE j 
CLAUDIUS AND DELLA TAPP i 
REYNOLDS TRUST, j 
Defendants. j 
! FINDINGS OF FACT AND 
' CONCLUSIONS OF LAW 
Civil No. 970501420 
Judge James L. Shumate 
This matter comes before the Court on the issue of Washington County Water 
Conservancy District's (the "District") standing to assert the Second Cause of Action in its 
Complaint. The party's have each filed extensive memoranda in support of their respective 
positions. A hearing on the matter was held from March 20 through March 24, 2000 The 
District was represented by Dallin W. Jensen and Paul D. Veasy. Defendant The Corporation of 
the Presiding Bishop of the Church of Jesus Christ of Latter Day Saints ("CPB") was represented 
by Eric C. Olsen. 
Having extensively reviewed and considered the pleadings on file herein, including the trial 
briefs on standing, the exhibits presented at trial, the testimony of the witnesses, and the final 
arguments of counsel, and good cause appearing, the Court now enters the following: 
FINDINGS OF FACT 
1. The District is a water conservancy district organized under the laws of the State 
of Utah. It was established on May 28, 1962 by the Fifth Judicial District Court for Washington 
County pursuant to the Utah Water Conservancy District Act. The Findings of Fact, Conclusions 
of Law, and Decree establishing the District provide that it includes all of Washington County, 
and that its purposes include "conserving, developing, and stabilizing supplies of water for 
domestic, irrigation, power, manufacturing, municipal and other beneficial uses" in Washington 
County. (Plaintiffs Exhibit No. 1) 
2. The Utah Water Conservancy District Act provides, among other things, that 
districts are established to, among other things, further the "greatest beneficial use of-water within 
this State," "promote the comfort, safety, and welfare of the state if Utah/' and "investigate and 
promote water development." 
3. Washington County is one of the fastest-growing counties in the State of Utah, 
and there are current and long-term needs for the development of additional, reliable supplies of 
water for municipal, industrial, domestic, and irrigation uses, and the infrastructure to deliver such 
water to the residents of Washington County. 
4. The District is currently one of the principal suppliers in Washington County of 
water for municipal, industrial, and domestic purposes. 
5. The District currently owns and operates several significant projects, including 
Quail Creek Reservoir, that are used to supply a substantial amount of water to municipalities and 
also to individual water users in unincorporated portions of Washington County. The District, the 
Town of Toquerville, and the Toquerville Irrigation Company are installing a secondary water 
system in the Town of Toquerville that will free-up higher quality water for municipal and 
domestic use in that area. The District has also purchased and is operating the Hurricane Valley 
Mutual Water Company system to deliver water to residents is the unincorporated portion of the 
County in the vicinity of Hurricane. 
6. The District has recently constructed a project on the Ash Creek Drainage Basin 
that utilizes a District-owned well in the Anderson Junction area to pump underground water 
from the Navajo Sandstone and transport such water through a pipeline to the Town of 
Toquerville and the Town of Virgin for municipal and domestic uses. Water deliveries from this 
system to the Town of La Verkin will begin shortly pursuant to an agreement between the District 
and the Town of La Verkin. The District plans to utilize its Water Right No. 81-3928 (Plaintiffs 
Exhibit No. 14) to meet additional water needs in this project. Water Eight No. 81-3-928 is a 
pending, unapproved application to appropriate five cubic feet per second ("cfs") of groundwater 
from the Navajo Sandstone in the Anderson Junction area for municipal use in the water system. 
(Plaintiffs Exhibit Numbers 14 & 15) 
7. The District has commissioned independent studies to assist it in meeting current 
and long-term water needs in Washington County. Based on its evaluation of the studies, the 
District has determined to undertake certain projects. One of the projects is the Sand Hollow 
Reservoir, and the District is in the pre-construction phase of this project. Another project is the 
Ash Creek Pipeline Project. 
8. The Ash Creek Pipeline project would utilize water from Ash Creek, South Ash 
Creek, Leap Creek, and Wet Sandy Creek as a new supply of water for the Anderson Junction 
and Toquerville area. In the project, water from these sources would be collected and transported 
by pipeline to the District's proposed Sand Mountain Reservoir near Anderson Junction, and then 
distributed to users. The District intends to use water under Water Rights No. 81-351, in which 
the District has an interest, and Water Right Nos. 81-3832, 81-3833, and 81-3834, which the 
District owns, in this project. (Plaintiffs Exhibit Numbers 4, 7, 9 & 11, respectively). 
(a) Water Right 81-351 is owned by the Ash Creek Irrigation Company, but 
title to the right has been pledged to the Utah Board of Water Resources as security for a 
loan to the Company in connection with constriction on the Ash Creek Reservoir, The 
District's interest in this right is based in its ownership of shares of stock in the Company. 
Water Right No. 81-351 is an approved application to divert and to store up to 10,000 
acre-feet of water in the Ash Creek Reservoir. This water right is currently in good 
standing in the State Engineer's office, and is covered by a properly filed and approved 
application for an extension of time, until November 30, 2002, to submit proof of 
beneficial use of water under the right. (Plaintiffs Exhibit Numbers 4 & 5) 
(b) Water Right Numbers 81-3832, 81-3833 and 810382-34 are pending, 
unapproved applications to appropriate 10,000 acre-feet of water from Leap Creek, 
10,000 acre-feet of water from South Ash Creek, and 6,000 acre-feet of water from Wet 
Sandy Creek respectively. The water would be stored in the District's proposed Sand 
Mountain Reservoir near Anderson Junction and used for municipal purposes within the 
District's water system. The three applications are /urrently 
pending in the State Engineer's Office. (Plaintiffs Exhibit Numbers 7 & 8, 9, 10, 11 & 12 
respectively) 
9. The District also owns Water Right No. 81-51 (Plaintiffs Exhibit No. 16). This is 
a certificated water right for water from Ash Creek for the irrigation of 212.4 acres. This water 
right is currently in good standing in the State Engineer's Office and is covered by a properly filed 
and approved Nonuse Application (Plaintiffs Exhibit No. 17) granting an extension of time, until 
October 31, 2002, within which to resume use of water under the right. A Nonuse Application 
allows the owner of a perfected water right to protect the right when the water is not in use. The 
District has begun to utilize the water under the right and plans to submit proof of resumption of 
use of water under the right to the State Engineer's Office within the next year. Water Right No. 
81-51 is also the subject of the District's pending Change Application al8445 (Plaintiffs Exhibit 
No. 18), which seeks to add additional points of diversion, and convert the water under the right 
from irrigation to municipal purposes within the District's water system. (Plaintiffs Exhibit 
Numbers 16, 17, 18 & 19) 
10. The drainage area'in question in this case is bordered on the north by the 5,500 
foot elevation line north of Kannaraville. The northern extent of this drainage begins in the high 
mountains east of Kannaraville and runs west (along the 5,500 foot elevation line) to the 
intersection of the Harmony and Pine Valley mountain ranges, northwest of New Harmony. 
The eastern boundary of this area is defined, beginning at the northeast, by the west-facing 
slopes of the Paunsagaunt Plateau east of Kannaraville and continuing south through the rugged 
Kolob Fingers area of Zion National Park. Then the eastern boundary meanders southwest 
through the National Park to the Black Ridge, southeast of the Ash Creek Reservoir, and runs 
parallel to the 1-15 freeway at the top of the Black Ridge and the Hurricane Cliffs. The eastern 
boundary terminates (not geographically, but legally for the purposes of this lawsuit) directly east 
of Toquerviile Springs. 
The western boundary starts at the intersection of the Harmony and Pine Valley mountain 
ranges, northwest of New Harmony, and then runs generally south along the tops of the eastern 
and southeastern faces of the Pine Valley Mountains. This boundary again continues on to the 
south from the Pine Valley Mountains to a point a little over a jmile west of the Cottam Well. 
Again, the south boundary is the line from Toquerviile Springs to the area west of the Cottam 
Well, although the actual southern boundary of the drainage area is the Virgin River. (See 
Plaintiffs Exhibit Numbers 20, 22, & 32) 
11. Defendant Robert L. Morgan, State Engineer of the State of Utah ("the State 
Engineer") is a defendant in this action pursuant to Utah Code Ann. §§ 73-3-14(2) (1989) and 63-
46b-14 (1988). 
12. The Presiding Bishop is a Utah corporation and is the owner of Water Right 
Numbers 81-192, 81-245, 81-465 and 81-1635, and is the part owner of Water Right No. 81-
4019, all of which are located in the area of New Harmony, Washington County, State of Utah, in 
what is known as the "New Harmony Basin."(PlaintifFs Exhibit Numbers 26, 27, 28, 29 & 30, 
respectively). 
13. On October 24, 1996, the CPB filed Change Application No. 81-192(a20468) to 
change the point of diversion, place of use and nature of use of 1626.96 acre feet of water under 
Water Right Numbers 81-192, 81-245, 81-465, 81-1635, and 81-4019. 
14. On December 3, 1996, the District filed a timely protest to the Change 
Application. 
15. The State Engineer held an informal hearing on the matter on March 28, 1997, and 
issued his Memorandum Decision approving the Change Application on August 11, 1997. 
16. On September 9, 1997, the District filed this action, seeking review of the State 
Engineer's decision. On August 13, 1999, the District filed its Amended Complaint, stating two 
causes of action. The First Cause of Action is an appeal from the State Engineer's Decision 
approving the Change Application of the CPB. The Second Cause of Action seeks an 
adjudication of the CPB's water rights underlying the Change Application and a decree from this 
Court that all or parts of such water rights have been forfeited for nonuse. 
17. The parties agreed to bifurcate the two causes of action and stay all proceedings 
relating to the First Cause of Action until completion of the trial on the Second Cause of Action. 
The District's standing to assert the Second Cause of Action was the subject of the trial before 
this Court from March 20-24, 2000. 
18. The District has designated six water rights as the basis for its claim of standing to 
bring the Second Cause of Action (Adjudication of Water Rights-Quiet Title/Forfeiture). 
19. The six water right numbers are: 
a. Water Right No. 81-351, in the name of the State Of Utah 
Board of Water Resources (for Ash Creek Irrigation Company), 
(Plaintiffs Exhibit Numbers 4 and 5), is an application for the 
appropriation of 10,000 acre-feet of water from Ash Creek at a 
point located South 2252 feet and West 40 feet from the El/4 
Corner of Section 7, T 39S, R 12W, Salt Lake Base & Meridian 
("SLB&M"). The common description of the source is Ash Creek 
Reservoir below New Harmony. 
b. Water Right No. 81-3832, in the name of the District, 
(Plaintiffs Exhibit Numbers 7 and 8), is an application to 
appropriate 10,000 acre-feet of surface water from Leap Creek at a 
point South 40 feet and East 1700 feet from the NW corner of 
Section 36, T 39S, R 13W, SLB&M. The common description is 
surface water from Leap Creek, near Pintura. 
c. Water Right No. 81-3833, in the name of the District, 
(Plaintiffs Exhibit Numbers 9 and 10), is an application to 
appropriate 10,000 acre-feet of surface water from South Ash 
Creek at a point North 500 feet and West 2250 feet from the SE 
corner of Section 29, T 39S, R 13W, SLB&M. The common 
description is surface water from South Ash Creek, near Pintura. 
d. Water Right No. 81-3834, in the name of the District, 
(Plaintiffs Exhibit Numbers 11 and 12), is an application to 
appropriate 6,000 acre-feet of surface water from Wet Sandy Creek 
at a point North 1150 feet and West 1000 feet from the SE corner 
of Section 7, T 40S, R 13 W, SLB&M. The common description is 
surface water from Wet Sandy Creek, near Anderson Junction. 
e. Water Right No. 81-3928, in the name of the District, 
(Plaintiffs Exhibit Numbers 14 and 15), is an application to 
appropriate 5.0 cubic feet per second from an underground well 
North 795 feet and East 425 feet from the Sl/4 corner of Section 
28, T 40S, R 13 W, SLB&M. The well depth is 225 to 500 feet. 
The common description is the Cottam Well, an underground well 
near Anderson Junction on 1-15. 
f. Water Right No. 81-51, in the name of the District, 
(Plaintiffs Exhibit Numbers 16, 17, 18, and 19) is a perfected 
(certificated) water right for eight cubic feet per second. It is water 
that is diverted from Ash Creek at a point North 5680 feet and East 
792 feet from the Nl/4 of Section 2, T 41S, R13W, SLB&M. It is 
commonly known as the Sevy Right. 
20. With the exception of No. 81-3928 (Cottam Well, Plaintiffs Exhibit No. 14 and 
15), all other Water Right numbers are for surface water. 
21. At trial it was determined that because the elevation of Water Right No. 81-3834 
(Plaintiffs Exhibit No. 11 and 12), the surface water from Wet Sandy Creek, was higher than that 
of the wells of the CPB, the water from those wells could not affect No. 81-3834 in any 
conceivable way. Therefore, 81-3834 was not a viable water right upon which to claim standing. 
22. At trial, the Court heard the following testimony: 
a. Testimony regarding a theory of there being an integrated 
hydrological unit, encompassing both the New Harmony 
Basin (the CPB rights) and the Black Ridge area down to 
Anderson Junction (the District Rights), 
b. Testimony that such a hydrological unit does not exist; 
c. Competing testimony about the geological structure in the area, and its 
effect on the water in the area; 
d. Testimony about isotopic analysis of the Districts water and 
the CPB's water plus the testimony about chemical analysis 
of the District and CPB's water offering explanation of the 
difference in the waters isotopically and chemically: The 
chemical analysis of the waters in this case is less conclusive 
than the isotopic analysis set forth below. Exhibit 45 gives 
data on total dissolved solids, calcium, magnesium, sodium, 
potassium, bicarbonate, carbonate, chlorine, sulfate, and 
iron concentrations in milligrams per liter. 
The deep wells which draw from the New Harmony 
valley fill formations have the highest total dissolved solids 
and the highest levels of other chemical constituents. These 
findings are logical in view of the fact that these waters are 
drawn from relatively deep wells and have percolated many 
feet through somewhat diverse materials which would allow 
these waters to dissolve a larger volume of these chemicals 
and hold them in solution. Of all the other waters tested on 
Exhibit 45, only Kanarra Creek has higher levels of 
dissolved solids. The Kanarra Creek sample shows an 
elevated sulfate level which is more than 30% higher than 
any other sulfate reading on the chart. This is most logically 
explained by a concentrated deposit of this solute in the 
Kanarra Creek bed itself because the reading for Taylor 
Creek, a major tributary of Kanarra Creek has only about 
25% of the sulfate reading at the Kanarra Creek sampling 
location, just south of the confluence of the two creeks.(see 
Exhibits 45 and 51) A comparison of the Kanarra Creek 
sample and the Ash Creek Old Highway Bridge sample 
shows another important factor that can be gleaned from the 
chemical analysis. 
The chemical concentrations in the Kanarra Creek 
sample are the highest of all the samples taken. The 
concentrations of those chemicals are greatly reduced by the 
time those waters are mixed with others at the Ash Creek 
Old Highway Bridge location. It is this mixing and dilution 
of dissolved materials, which is logically consistent with the 
flow of these waters in the Ash Creek drainage, that makes 
chemical analysis nearly useless in answering the question 
"What impact, if any, do the subject CPB wells have on the 
Districts water rights at Ash Creek Reservoir and points 
south?" 
Because the information presented carries such little 
weight, the Court cannot find any communication between 
the CPB well waters and the District's based on chemical 
analysis; 
e. Testimony offering an explanation of the difference in the 
waters, isotopically: The isotopic analysis of the subject 
waters shown on Exhibit 46 establishes the radically 
differing ages of the waters from the CPB wells and the 
surface waters at Ash Creek. The CPB well waters, as 
shown by tritium and carbon-14 analysis are mostly 50 years 
old and one of the samples is ancient, meaning that it is 
drawn from water that is 11,000 years old. Tritium is a 
radiogenic isotope of hydrogen which does not naturally 
occur in earth's atmosphere. It is present in the 
environment solely as a result of open-air nuclear weapons 
testing, meaning that this isotope is, at it's oldest, 55 years 
old. Tritium analysis, to determine the age of water, is 
based on a relatively short half-life of this isotope so that the 
concentration of tritium in a given water sample can indicate 
the age of the water. The more tritium present in a water 
sample, the more recently that water has fallen from the air 
in the form of rain, snow or hail. 
Carbon-14 is a radiogenic isotope of the element 
carbon which has a very long half-life. The half-life of 
Carbon-14 is so long (5730 years) that modern sampling 
and analysis techniques make it an imprecise tool for 
measuring ages of any carbon-containing material of an age 
less than 5,000 years. Techniques of carbon-14 dating can 
be accurate to within 2000 years, so the Court is satisfied to 
find that the age of water from the deepest CPB well is 
approximately 11,000 years. 
The Court has carefully examined the locations, 
depths, ages, and elevations of the water samples subject to 
isotopic analysis. The most weighty of the sampling 
locations of the surface waters is found at the Old Highway 
Bridge crossing of Ash Creek, immediately northwest of the 
Ash Creek reservoir. This is the sampling location nearest 
to the District's northernmost claim and the location most 
likely to be impacted by the diversion of waters from the 
CPB wells five miles to the north. 
Of immediate note in the comparison of the isotopic 
data at the Old Highway Bridge is the lack of carbon-14 
data in the sample. This is not surprising since the farm 
pivot well is drawing from a source five miles to the north 
and 400 feet lower than the reservoir. It is the finding of the 
Court that no ancient water is present, at detectable levels, 
in the Ash Creek Reservoir. The Court can reasonably infer 
that any communication of water between the Ash Creek 
Reservoir and the CPB wells that are subject to the claims 
made by the District is so small as to be immeasurable and 
therefore de minimus. 
The surface waters that are collected into Kanarra 
Creek, Taylor Creek, North Ash Creek, Death Valley 
Creek, and Sawyer Canyon Creek from the area of the New 
Harmony Basin (see Exhibit 51) are all classified as either 
"young modern/' "modern," or "old modern"as shown on 
Exhibits 46 and 51. The evidence presented at trial with 
respect to these water sources is not sufficient to convince 
the Court that there is substantial communication between 
the subject CPB wells and these surface waters and the lack 
of any uy°u nS modern" water in the subject CPB wells 
again leads to the finding that any impact upon the surface 
waters in these tributaries of Ash Creek by the CPB wells is 
unmeasurable and therefore de minimus; 
The Court heard testimony about the dye testing which had 
been done at the Ash Creek Reservoir and downstream 
from that point. The Ash Creek Reservoir has proven itself 
to be consistently and disappointingly porous. One of the 
accepted methods of tracing water has been to place dye in 
the water and look for the dye downstream. The dye used 
is detectable by very sensitive and sophisticated instruments. 
The dye tests on the Ash Creek reservoir were 
inconclusive. At no point downstream from the reservoir 
was there any detection of the dye which had been placed 
into the flow of waters. Even though it is logically 
consistent that there would be some communication of 
waters from the Ash Creek Reservoir downstream to the 
Cottam Well and the Toquerville area, there is no proof of 
this communication to the level needed by Court in order to 
make a factual finding of some connection or 
communication. 
Testimony offering an explanation for the failure of the dye 
to show up downstream, in the District's water: The CPB 
offered testimony and opinion that the waters escaping the 
Ash Creek Reservoir were flowing into the Hurricane Fault 
structure and thereafter following that fault all the way 
south to its terminus in the Toroweap area of the western 
Grand Canyon, some 75 miles south of St. George. The 
District rebutted this theory by showing that there is no 
radical reduction of the flow of the Virgin River where it 
crosses the Hurricane Fault and there is not nearly the flow 
of water from the fault terminus at the Grand Canyon into 
the Colorado River that would be expected if the Hurricane 
Fault did serve as a massive underground pipe to the south. 
Consequently the Court can make no findings by the 
required burden of proof that would support either side's 
theory. There is simply inadequate evidence to carry the 
question for either party; 
h. Both parties offered evidence and opinion on the question 
of whether or not the New Harmony Basin and Ash Creek 
drainage were a single hydrological unit or not. As is 
obvious from the discussion above, the Court can reach no 
conclusion by the burden of proof required on this issue; 
23. There is insufficient evidence to establish a connection between the underground 
water in the New Harmony Basin and the water supplying the sources claimed by the District. 
The best proof offered leads the Court to the conclusion that it cannot make any findings of fact 
of a connection between the CPB's wells near the County line at the North end of Washington 
County and the District's rights several miles to the South. 
CONCLUSIONS OF LAW 
1. This Court has jurisdiction over the parties and over the subject matter of this 
lawsuit. 
2. The District, as the party claiming standing, must prove that it has been injured in 
some demonstrable and measurable way. 
3. In order to prove such injury, the District must prove some measurable 
connection between the water use of the CPB, its water use or proposed use. 
4. The District has failed to meet its burden of proving any impact to its water rights, 
existing or anticipatory which might arise from the claimed forfeiture of the CPB rights 
5. The District has failed to meet its burden of proving that the use of water by the 
CPB, through its wells, results in diminished flows or water supply at the District's points of 
diversion. 
6. The Court concludes that the District does not have legal standing to allege the 
Second Cause of Action of its Amended Complaint for forfeiture and quiet title. This conclusion 
is based upon the Trial Court's reading of current Utah law on standing. If the law is different, or 
should be changed, that is a determination best left to a higher court. That court may well 
determine that even a de minimus impact within the same drainage is sufficient to show standing, 
but this Court cannot. 
7. Counsel for CPB is directed to prepare a Judgment in accord with these Findings 
of Fact and Conclusions of Law. 
DATED this /^ day of November 2000. ^ f C V - - — ' 
JAfaES L.SHUMATE ^ ~ 
DISTRICT COURT JUDGE 
BEFORE .HE STATE ENGINEER OF THE STATEv- r UTAH 
IN THE MATTER OF CHANGE APPLICATION ) 
) MEMORANDUM DECISION 
NUMBER 81-192 (a20468) ) 
Change Application Number 81-192 (a20468) in the name of Corporation of the 
Presiding Bishop of the Church of Jesus Christ of Latterday Saints was filed on 
October 24. 1996. to change the point of diversion, place and nature of use of 
1626.96 acre-feet of water under Water Right Numbers 81-192. 81-245. 81-465. 81-
81-1635 and 81-4019. The application indicates that heretofore the water has 
been diverted from five wells located: (1) South 102 feet and West 530 feet from 
the NE Corner of Section 19 (10-inch well. 145 feet deep); (2) South 1588 feet 
and West 1406 feet from the EV Corner of Section 19 (14-inch well. 200 feet 
deep); (3) South 80 feet and West 987 feet from the NE Corner of Section 19 (14-
inch well. 274 feet deep) (4) North 75 feet and East 142 feet from the W4 Corner 
of Section 20 (16-inch well. 212 feet deep); and (5) South 89 feet and East 1100 
feet from the NW Corner of Section 20. (16-inch well. 220 feet deep) all within 
T38S. R12W. SLB&M. and used for the irrigation of 472.25 acres from April 15 to 
October 15 in the Eli. SE^SW^ Section 19; NW^. U^SW,. SW4SW4 Section 20; NE!*. 
Eimt. N E W Section 30. T38S. R12W. SLB&M. 
Hereafter, it is proposed to divert 1626.96 acre-feet of water from thirteen 
wells (twelve existing and one new) located: (1) South 102 feet and West 530 feet 
from the NE corner of Section 19. T38S. R12W (10-inch well. 145 feet deep); (2) 
South 136 feet and East 387 feet from the H% Corner of Section 19, T38S. R12W 
(12-inch well. 629 feet deep): (3) South 1588 feet and West 1406 feet from the 
EVA Corner of Section 19. T38S. R12W (14-inch well. 200 feet deep); (4) South 80 
feet and West 987 feet from the NE Corner Section 19. T38S. R12W (14-inch well. 
274 feet deep); (5) South 969 feet and West 1107 feet from the NE Corner of 
Section 19. T38S. R12W (16-inch well. 800 feet deep); (6) North 76 feet and East 
142 feet from the W< Corner of Section 20. T38S. R12W (16-inch well.. 212 feet 
deep); (7) South 89 feet and East 1100 feet from the NW Corner of Section 20. 
T38S. R12W (16-inch well. 220 feet deep): (8) South 1760 feet and East 2320 feet 
from the NW Corner of Section 29. T38S. R12W (6-inch well. 520 feet deep); (9) 
South 298 feet and East 533 feet from the H1/, Corner of Section 35. T38S. R13W 06-
inch well. 370 feet deep): (10) North 1240 feet and East 52 feet from the W« 
Corner of Section 35. T38S. R13W (proposed 8-inch well. 100 feet to 700 feet 
deep): (11) South 911 feet and East 1150 feet from the HVA Corner of Section 35. 
T38S. R13W (12-inch well. 620 feet deep): (12) South 281 feet and East 986 feet 
from the SVA Corner of Section 35. T38S. R13W. (16-inch well, 600 feet deep): and 
(13) North 569 feet and West 456 feet from the SV Corner of Section 36. T38S. 
R13W (16-inch well. 590 feet deep), all within SLB&M. The water is to be used 
for the irrigation of 406.74 acres from April 1 to October 31.in Sectional Lots 
2. 3. 4. and S^ NEi*. NE^NEV. S^NW^. SW!*. N^SE^. SWl4SEx4 Section 19: Sectional Lot 
3 and Wfc. WJgNEfc. SW^SE!* Section 20: Sectional Lot 2 NW*. NWfcSWfc Section 29; 
Sectional Lot 1 NWfcNEfc. SEfcNEfc. NJ$NWfc. SE* Section 30. all within T38S. R12W. 
SLB&M: Bi Section 2.T39S. R13W. SLB&M. 
The application was advertised in The Daily Spectrum from November 7. 1996. to 
November 14. 1996. and was protested by Rudy Iverson. New Harmony Town, and by 
the Washington County Water Conservancy District. A hearing was held on March 
28. 1997. in St. George. Utah. The applicant was represented by John Flitton and 
by Woodard Sandberg. Protestant Rudy Iverson was present. Protestant Washington 
County Water Conservancy District was represented by Ronald Thompson. Dal 1 in 
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Jensen and Dee C. Hansen. New Harmony Town was not represented. 
In support of the application. John Flitton explained that the intent of the 
proposal is to allow the applicant to commingle its various water rights into a 
single system to allow the most flexible and efficient use- of the water for 
irrigation. Mr. Sandberg described the planned distribution and irrigation 
system and also presented results of a pumping test that was conducted under the 
supervision of the United States Geological Survey in October of 1996. 
Protestant Rudy Iverson stated that his primary interest was in protecting his 
own well and water rights from impairment or interference. He stated further 
that he has resided in the New Harmony area since 1962 and did not recall seeing 
the applicant's wells or water rights in full use since that time. 
Dee Hansen, speaking for the Conservancy District, described his review of aerial 
photographs of the historic irrigated acreage under the applicant's rights. 
Although there appeared to be some irrigation throughout the photo period (1973 
through 1993). the acreage declined each year. He stated that he had personally 
examined the property in 1996 and could confirm no irrigation occurring during 
that year, although some lands had been tilled. He concluded that approving the 
subject change application for the full amount of the underlying water rights^ 
would result in an enlargement of those rights. 
Ronald Thompson stated that he has been familiar with the New Harmony area for 
most of his life and did not recall any significant irrigation of the historic 
acreage outside that portion known as the "Sod Farm". He noted that the primary 
concerns of the District with this application center on possible increased 
hydrologic impacts which could create interference or impairment of rights on Ash 
Creek and other surface sources such as Toquerville Springs. 
The concerns of the District were summarized by Mr. Jensen in stating that the 
potential interference with other rights would only become evident some time 
after the underlying rights were placed in full use: if there has been a partial 
forfeiture of these rights, approval of this change application would allow full 
use of those rights and constitute an enlargement of the rights. 
In summarizing the applicant's position. Mr. Flitton noted that the USGS aquifer 
test had already demonstrated that interference with surface water rights was 
unlikely. He further stated that, although the full acreage may not have been 
irrigated consistently, the evidence presented by the protestants had 
demonstrated that there had clearly been some continuous use of the rights. He 
noted that a finding of forfeiture required a judicial action and was not a 
decision to be made by the State Engineer. 
At the conclusion of the hearing, the applicant requested additional time within 
which to submit information relative to the allegations of forfeiture. Hearing 
Officer Kent Jones granted the applicant a period of 30 days within which the 
record would be held open. On May 12. 1997. Mr. Flitton. as attorney for the 
applicant, submitted supplemental information, including aerial photographs 
(circa. February. 1988) depicting "cultivated acreage", and signed affidavits of 
two individuals familiar with the history of water use and farm operations on the 
historic acreage. Also submitted was an accounting of monies expended by the 
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applicant in the operation and improvement of the irrigation works. The 
materials submitted are purported to show that there is no clear evidence of 
forfeiture of the subject rights, that in fact some level of use of these rights 
has been demonstrated, and that the protestants have failed to carry the burden 
of proof required for a judicial^finding of abandonment. .The point is also 
reiterated that the State Engineer is without jurisdiction to make a finding of 
forfeiture. 
Review of the available hydrologic material would indicate that impairment would 
not occur assuming the underlying rights are whole. Should impairment occur due 
to the features of this proposed project, the applicant may be responsible to 
remedy the adverse effect. 
In evaluating the various elements of the underlying rights, it is not the 
intention of the State Engineer to adjudicate the extent of these rights, but 
rather to provide sufficient definition of the rights to assure that other vested 
rights are not impaired by the change and/or no enlargement occurs. Evidence 
presented by the applicant and protestants in this case relative to forfeiture 
is inconclusive. If. in a subsequent action, the court adjudicates that these 
rights are entitled to either more or less water, the State Engineer will adjust 
the records accordingly. 
It is. therefore. ORDERED and Changae Application Number 81-192 (a20468) is 
hereby APPROVED subject to prior rights. 
This Decision is subject to the provisions of Rule R655-6-17 (1992 Utah 
Administrative Code--formerly R625) of the Division of Water Rights and to 
Sections 63-46b-13 and 73-3-14 of the Utah Code Annotated. 1953. which provide 
for filing either a Request for Reconsideration with the State Engineer or an 
appeal with the appropriate District Court. A Request for Reconsideration must 
be filed with the State Engineer within 20 days of the date of this Decision. 
However, a Request for Reconsideration is not a prerequisite to filing a court 
appeal. A court appeal must be filed within 30 days after the date of this 
Decision, or if a Request for Reconsideration has been filed, within 30 days 
after the date the Request for Reconsideration is denied. A Request for 
Reconsideration is considered denied when no action is taken 20 days after the 
Request is filed. 
Dated this 11th day of August. 1997. 
Robert L. Morgan. P.L. S£3te Engineer 
RLM:KEC:mt 
Mailed a copy of the foregoing Memorandum Decision this 11th day of August. 1997. 
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Corporation of the Presiding Bishop of the 
Church of Jesus Christ of Latterday Saints 
50 East North Temple 
Salt Lake City. UT 84150 
LDS Property Division 
Attn: Elliott Christensen 
10 East South Temple Street. Suite 400 
Salt Lake City UT 84133 
Rudy Iverson 
276 South 600 East 
St. George. UT 84770 
New Harmony Town 
c/o Doneva Hunt 
New Harmony. UT 84757 
Washington County Water Conservancy District 
c/o Dal 1 in W. Jensen 
201 South Main Street. Suite 1800 
P. 0. Box 45898 
Salt Lake City. UT 84145-0898 
John S. Flitton 
Pruitt-. Gushee & Bachtell. 
1850 Beneficial Life Tower 
Salt Lake City UT .84111 
BY: /yuuw/jL ^^^tyi^z 
Marge -Tempest. Specialist 
PROPERTY RESERVE, INC. 
MEMO 
DATE: 26 September 2003 
TO: Kerry B. Nielsen 
FROM: Victor Sorensen 
RE: CROP PLANTING PLAN 
NEW HARMONY 
ACRES CROP PLAN PLANT/HARVEST 
PIVOT 1 
2003 YR 
Spring 
Summer 
Fall 
! 2004 YR 
Spring 
Summer 
Fall 
|127.5| 
Alfalfa (1st cutting) 
Alfalfa (2nd cutting) 
Alfalfa (3rd cutting) 
Mix-Perennial Grass 
Alfalfa/Grass mix 
Alfalfa/Grass mix 
Perennial Grass 
10 OCT'03 | 
15 OCT'03 
PIVOT 2 
2003 YR 
Spring 
Summer 
1 Fall 
2004 YR 
Spring 
Summer 
Fall 
|905| 
Oats 
Oats (no cutting) 
Winter Wheat 
Winter Wheat 
Perennial Grass 
Perennial Grass 
25 SEP '03 
PIVOT 3 
2003 YR 
Spring 
Summer 
1 Fall 
1
 2004 YR 
Spring 
Summer 
Fail 
109) 
Oats 
Oats (no cutting) 
Winter Wheat 
Winter Wheat 
Perennial Grass 
Perennial Grass 
22 SEP c03 
PIVOT 4 |42| 
2003 YR 
| Spring 
Summer 
Fall 
2004 YR 
Spring 
Summer 
Fall 
Oats 
Oats (one cutting) 
Perennial Grass 
Perennial Grass 
Perennial Grass 
Perennial Grass 
25 SEP '03 
FIXED LINES 
2003 YR 
2004 YR 
[TOTAL 
SOD 
SOD 
407 ACRES| |WATER USAGE| ACFT! 
CONFIDENTIAL 
ATTORNEY-CLIENT WORK PRODUCT 
CO JS ^ ^ 
PROPERTY RESERVE, INC. 
MEMO 
DATE: 26 September 2003 
TO: Kerry B. Nielsen 
FROM: Victor Sorensen 
RE: POTENTIAL DIRECT LOSSES 
NEW HARMONY 
PER YOUR REQUEST THE FOLLOWING IS PRESENTED 
FALL PLANTING COSTS 
TOTAL = $24,269 
I 3 R D CUTTING OF HARVEST PIVOT 1 
; TONAGE 
: HARVEST 
NET GAIN 
105/TONS@$90/TON 
105/AC@$37/AC 
$9,450 
<$3,885> 
$5,565 1 
TOTAL = $29,834 
CONFIDENTIAL 
ATTORNEY-CLIENT WORK PRODUCT 
Identification r*" 
state 01 utan -^XZ^])e^il'l^flvain 
Division of Water Rights 4>L ns^Cre^-
For additional space, use "Additional Well Data Form" and attach ^ °' r " ?*> £ e 7J  
CHANGE APPLICATION: a ! 7 3 0 9 ( 8 1 - 1 6 3 5 ) 
Note any changes 
LDS Church, Corporation of the Presiding Bishop 
50 East North Temple 
Salt Lake City, UT 84110 
Contact Person/Engineer. 
.OCation | ^ote any changes 
COUNTY: W a s h i n g t o n tfu) 
&e&?f?~±e^&^ from t h e JfflE C o r n e r of 
SECTION '20.35TOWNSHIP 3 8S , RANGE >2W, SLB&M. 
m Description: (address^ proximity Jo buildings^landmarks ground elevation, local well #) 
$ 
/r 
rs Activity Start Date, 9 - * M 3 Completion Date:_ 
all that apply: 
Q Repair [""] Deepen [^Abandon QReplace £] Public Nature of Use: 
H (feet) 
1 TO 
> 0 
H(f< set) 
[ TO 
} 
> 
i 
2$ 
A5/ 
/ ^ 
<716 
6X\ 
1 BOREHOLE 
DIAMETER (in) 
/*r 
w 
A 
T 
E 
R 
X 
I P 
E 
R 
M 
E 
A 
B 
1 L 
1 E h.gh 
X 
low 
DRILLING METHOD 
fhud K<;A<%f^K/ 
9 
HjNCONSbLIDATED 
C 
L 
A 
Y 
X 
X 
Is 
I 
L 
T 
X' 
s 
A 
N 
D 
G 
R 
A 
V 
E 
L 
1 
\c 
iO 
B 
!B 
L 
E 
S 
B 
0 
U 
L 
D 
E 
R 
X 
J 
1 ° 
iT 
H 
E 
R 
X 
X 
* i 
CONSOLIDATED 
ROCK TYPE 
(-•),:*<-\v\K \ 
*
x 
M 
J 
COLOR 
" 
p,^L 
U'M<: 
1". ^  L 
u 
DRILLING FLUID 
R i r I 
DESCRIPTIONS AND REMARKS 
(include comments on water quality if known.) 
t P u * ^ ^ /<: 
i d r , ( J-'«\ /<T 
i \ 
^ater Level 
nou, \ \<?^3 Water Level ,3 /3 feet Flowing? 
d of Water Level Measurement Ai P trffiS" If Flowing, Capped Pressure. 
D Yes & No 
PSI 
D Which Water Level Measurement was Referenced 
of Water Level reference point above ground surface_ Jeet Temperature S 3 D ° C 0 ° F 
1 
> 
J 
Ueeg 
TO 
O 
j y^f\oiw\j 
CASING TYPE 
AND 
j MATERIAL/GRADE 
2fJOl*.J 
WALL 
THICK 
( in ) 
,
 ( ^ o 
| 
NOMINAL 
DIAM 
(m) 
13" 
I UfcKlH 
FROM 
£<^) 
(reet) 
• TO 
'£36 
OV_>I\.i_, 
SLOT Sl/X 
OR PERr- SIZE 
QnJ 
W 
1 i l^,l\i u i \ n i iv^/i^o \cyj 
! SCREEN DIAM 
OR PERP LENGTH 
On) 
^ 
SCREFN TYPE 
OR NUMBER PERF 
(per round/interval) 
i /tf ^ t v J 
;ad Configuration: _^ 
Joint Type: ( vj ^ / C/ 
. Perforator Used: 
Access Port Provided? D Yes • No 
/aw (\ + d 
(feet) 
TO 
FILTER PACK / GROUT / PACKER / ABANDONMENT MATERIAL 
ANNULAR MATERIAL, ABANDONMENT MATERIAL 
and/or PACKER DESCRIPTION 
Quantity of Material Used 
(if applicable) 
GROUT DENSITY 
(lbs./gal.,# bag mix, gal /sack etc.) 
(56 L-) c'?~t\ u~c ' /7. S M '-'-/n # 
to fiieg^*r ^ cja^ris" a b< <KCK Wi 
^ 
Vk* <\?\ 
velopment / Pump or Bail Tests 
J& 
-J 3 
Method 
f ' - H - U c / < c i /^ / o , . 
\ , f K \ < C L'. 1 \ - ^ C DO-V-v ( lltLVx U i , W'^J , « ^ ! 
1 
Yield 
<n) io$o 
• • / 
Units 
Check One 
GPM 
U 
CFS 
DRAWDOWN 
(ft) 
s v 
TIME 
PUMPED 
{hrs & mm) 
..< 
^. 5 7 A ^ 
jrmanent) 
escnption:_ Horsepower;_ Pump Intake Depth:. feet 
mate maximum pumping rate:_ Well disinfected upon completion? • Yes D No 
ts Description of construction activity, additional materials used, problems encountered, extraordinary 
— circumstances, abandonment / procedures. Use additional well data form for more space. 
iller Statement This well was drilled or abandoned under my supervision, according to applicable rules and regulations, and 
this report is complete and correct to the best of my knowledge and belief. 
W / ? //{.} f/St-ii-. * d~ X ' n ' v LLx/l iJi/ihi^ J"<L License No. - ^ f ^ 
ture_ 
/ (Person, Firm, or Corporation - Print or Type) 
' > 'I ,L^1 1 
-L Date U-T-13 
(Licensed Well Driller) 
7 rkfe^ ^
 r Division of Water Rightb 
For additional space, use "Additional Well Data Form" and attach TEB ' 6 5385 
Well ldentincatpR(5V I S ioNAL WELL: 9 4 - 8 1 - 0 0 9 - P - 0 1 
n , „ „ a r I Nntc an\ changes „ ,_ 
uwner i
 L D S church - Property Reserve .Inc. 10 East South Temple, Suite 400 
SALT LAKE CITY, UT 84133-1101 
Contact Person/Engineer:, 
RECEIVED 
JAN 17 1995 
WATER RIGHTS 
CEDAR CITY 
Well Location N»,e any chqw^ Q<y^JU^J.d Cj^Q (^AAJ^t^ 
SOUTH 281 feet EAST 987 feet from "the S^ Corner of 
SECTION 35, TOWNSHIP 38S, RANGE 13W, SLB&M. 
Location Description: (address, proximity to buildings, landmarks, ground elevation, local well #) 
Drillers Activity Start Date : q-rt-iH Check all that apply: 
e w
 f„j Repair [ i Deepen [^Abandon LJReplace H] Public Nature of Use: 
Completion Date:_ Z ^ - 9 5-
DEPTH (feci) j 
FROM TO j 
6 do 
• ' 
Well Lo^ 
1 ° ' \yoo\ 
1 
DEPTH (feel) 
FROM 
0 
2\ 
7*1 
" 131 
17* | 
l*A 
•202,1 
2e6 
3 \\ 
ISLJLM 
TO 
..A\A 
J. A A 
JUA 
ao& i 
3LoC\ 
an | 
aa.o 
aqa. 1 
BOREHOLE j 
DIAMETER (in) | 
* v " ! 
/ 2 is 
w| p i.y 
r ! M L 
= i e- A 
A ' r 
L 
Jhiyh 
<|X 
*l 
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XX 
r 
r 
X 
x 
DRILLING METHOD 
/ by f-z\ ft ^/ 
.\ / 
NCONSOLIDATED 
| S | S 
I' A 
L N 
T p 
IX 
I'Gl 
R 
A 
V 
E 
L 
\ 
C B 
d o 
B U 
BjL 
L p 
E E 
SjR 
!x 
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Ix 
|X| 
H 
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0 
T 
H 
E 
R 
X 
| CONSOLIDATED 
ROCK TYPE 
(*}fl&Kit 
f^J/uct 
fia^^ii 
Ai'Vc** r 
^ i ^ ^ - v i 
H 1 
) 
COLOR 
\ ^ 
1
 ftUc&r 
P;~i 
/W 
n-rtw 
J 
P> ^ 5 t"KJ 1 
P^t 
DRILLING FLUID 
r //^ 
(c 
DESCRIPTIONS AND REMARKS 
(include comments on witter.quality if known.) 
(~}lZA*\i\- ( <>' /{Ji J^ v t > 
-
j 
atic Water Level 
Date (-6-15 Water Level / O .feet 
vlethod of Water Level Measurement H w ^L /D r xz_Sf. 
Flowing? T'J Yes f£ No 
If Flowing, Capped Pressure PS! 
Vmt to Which Water Level Measurement was Referenced, 
height of Water Level reference point above groundxuriace_ 
_feet Temperature 5&~ D ° C ($ ° F 
r. rater Right #__ 
uk^ JkOMr «v ih*tm++ 
OWNER NAME Page of. 
Well Log 
DEPTH (k 
FROM 
ZRX 
221 
3os 
1 
1 
| w | P 1 UNCONSOLIDATED! CONSOLIDATED! 
T M L M 
E ** A I 
R £ Y " 
' ^ Jlii»h|luw| J 
m Wor-
s e s ! W 
1600 1 1 1 I 
- - -
_ 
_ -i_L1 Ml 
5 | S | G | C | B | O | 
A R O O T 
J N A B U H 
r D V B L E ROCKTYPE 
E L D R 
L E E 
S R 
X U0l^AHi+ 
M M^-vV 
1X1 6i tfL*. ^
 v \-
M i l l 1 
COLOR 
ft'At 
A 
u 
~^  [ 
1 
DESCRIPTIONS AND REMARKS 
(include comments on water quality if known.) 
Information 
U 
ro 
CASING 
CASING TYPli 
AND 
MATIiKfAL/GKADI-: 
WALL J NOMINAL 
THICK DIAM. 
(in) 1 (in) 
0 j .. JTi^^- ^3£L /£ «( 
JLL 
DEPTH (feet) 
FROM TO 
Lio) 
HOP \ 20O\ V W * > H 
LQCL H60 
SCREEN D PERFORATIONS sS 
SLOT SIZI-: 
OR PKRf; SIZE 
SOU-EN MAM. 
OR PP.RF LENGTH 
(in) 
i*xXh 
X 7T M 'mf^^ 
SCRI-KN TYPE 
OK NUMIU'R Pl-Ri-
(per round/inierval) 
.Configuration:_ 
Type :_ 
Access Port Provided? CI Yes- No 
(AJclrf . Perforator Used: flA ; \.{x.d 
5 
3 
FILTER PACK / GROUT / PACKER /-ABANDONMENT MATERIAL 
ANNULAR MATERIAL, ABANDONMENT MATERIAL 
and/or PACKER DESCRIPTION 
I 3 A X Vy 
.6 Ojfcja.fck i. 
Quantity of Material Used 
(if applicable) 
10 
- ^ 
. v?.C< 5 
GROUT DENSITY 
(lhs./gal..# bug mix. ga|./sack elc] 
xZ_t^A_> 
pment / Pump or Bail Tests " 
Method 
*\^^hjeuL 
Yield 
Units 
Check One 
GPM CFS 
DRAWDOWN 
(ft) 
TIME 
PUMPED 
(hrs &. min) 
neni) 
ption:_ 
maximum pumping rate:. 
_ Horsepower: Pump Intake Depth: 
Well disinfected upon completion? G Yes G No 
feet 
Descripiion of construction activity, additional materials used, problems encountered, extraordinary 
circumstances, abandonment / procedures. Use additional well data form for more space. 
^taiement This well was drilled ;ir abandoned under my supervision, according lo applicable rules and regulations, and 
this report is complete and correct to the best of my knowledge and belief. 
No. 2 I <-l U r ^ - ^ A v L ^ J _ tf ^ ty-v {'(JulI /J?2S//t'r\y J^v\r< License 
(Person. Finn, or Corporation - Print or Type) 
Pate / - n -<?s~ 
.v^ i wu\i r»-;ii„..\ 
KlRTON H 
McCONKIE 
ERIC C . O L S O N A P R O F E S S I O N A L C O R P O R A T I O N 
E-MAIL: eolson@kmclaw.com A T T O R N E Y S A T L A W 
1800 EAGLE GATE TOWER 
60 EAST SOUTH TEMPLE 
P.O. BOX 4 5 1 2 0 
SALT LAKE CITY, UTAH 84145-0120 
www.kmclaw.com 
July 7,2003 
Mr. Bruce Whited 
12153 S 1840E 
Draper, Utah 84020 
RE: New Harmony Water 
Dear Mr. Whited: 
This law firm represents Corporation of the Presiding Bishop of The Church of Jesus 
Christ of Latter-day Saints ("CPB"), owner of certain water rights in the New Harmony Basin, 
Washington County, Utah. I have personally been involved over the last five years in litigation 
touching on those water rights. (I am advised that you are aware of this litigation because you 
attended the Utah Supreme Court hearing at which I argued an appeal in the litigation.) 
On June 3, 2003, at the Supreme Court hearing, representatives of CPB learned for the 
first time of your claim of ownership to other water rights in the New Harmony Basin and a 
further claim of interference with respect to the pumping of CPB's wells in the New Harmony 
Basin. You have met with representatives of CPB on several occasions to discuss these claims. 
CPB has placed before you the research of Bryce Montgomery, formerly of the State 
Engineers Office and an expert consultant to CPB. Mr. Montgomery examined the possibility of 
interference with Sawyer Spring long before CPB had any knowledge of your rights or claims. 
He then concluded and continues to assert that there is no demonstrable connection between the 
water supplying the CPB wells and that supplying Sawyer Spring. His research in that regard is 
a matter of public record. 
Moreover, in the course of the litigation referenced above, CPB gathered further evidence 
from additional experts, including government entities, that bears on the possibility of any 
connection between the sources noted. As with the work of Mr. Montgomery, in each instance 
the evidence failed to support the existence of a connection. As CPB has repeatedly advised you, 
FAX (801) 321-4893 
TELEPHONE (80I) 328-3600 
Bruce Whitehead 
July 7, 2003 
Page 2 
any diminution in the flow of Sawyer Spring arises directly from five years of extreme drought 
in the southern Utah. 
CPB has solicited from you any scientific research in your possession that supports the 
claim of interference and the inferences you have chosen to draw from the status of Sawyer 
Spring; there has been nothing forthcoming. The standard for proof of interference in Utah is set 
forth in the case of Salt Lake City v. Silver Fork Pipeline Corp., 2000 UT 3, 5 P.3d 1206. You 
may recall that I referenced this very Supreme Court decision in the argument on June 3, 2003. 
CPB's response to your claim must be governed by the adequacy of scientific data supporting 
that claim and not by your persistence in making the claim. Thus, CPB stands ready to consider 
carefully any scientific evidence you may have or develop contradicting Mr. Montgomery's 
conclusions and the evidence of record in the pending litigation in Washington County. In the 
absence of such a response, CPB will take no further action. 
ECOxlw 
7159-0249 693242 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
IN THE FIFTH DISTRICT COURT - ST. GEORGE 
WASHINGTON COUNTY, STATE OF UTAH 
WASHINGTON COUNTY WATER 
CONSERVANCY DISTRICT, 
Plaintiff, 
vs. 
ROBERT MORGAN, et al, 
Defendants, 
TRIAL (RESUMED) 
Case #970501420 
Appeal #20010561-SC 
Judge James L. Shumate 
BE IT REMEMBERED that this matter came on for hearing 
before the above-named court on March 23, 2000. 
WHEREUPON, the parties appearing and represented by 
counsel, the following proceedings were held: 
CERTIFIED TRANSCRIPT 
(From Videotape) 
VOLUME 3 OF 5 
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THE JUDGE: Are you Mr. Wilberg? 
THE WITNESS: Yes. 
THE JUDGE: Oh, Mr. Wilberg, let me invite you to 
come up between the tables here. If you will face the clerk, 
raise your right hand and be sworn. 
WHEREUPON, 
DALE WILBERG 
having been placed under oath by the clerk of the court and 
sworn to testify truthfully in this matter, upon examination 
testified as follows: 
THE JUDGE: Thank you, sir. Please have a seat 
up here on the witness stand if you will. 
Well, while they're doing that, Mr. Wilberg, let me 
ask would you state your full name please? 
THE WITNESS: Dale Wilberg. 
THE JUDGE: And Mr. Wilberg, would you spell your 
last name for us? 
THE WITNESS: W-I-L-B-E-R-G. 
THE JUDGE: In what community do you reside? 
THE WITNESS: Cedar City. 
THE JUDGE: All right. That's as much as I know 
about it, Counsel. 
DIRECT EXAMINATION BY MR. OLSON. 
Q. (MR. OLSON:) Okay. Mr. Wilberg, for whom do you 
work? 
WASHINGTON CO. WATER vs. MORGAN et al MARCH 23, 2000 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. (THE WITNESS:) U.S. Geological Survey. 
Q. How long have you worked for them? 
A. January 1980. 
Q. And what do you do for the U.S. Geological Survey? 
A. I'm a supervisory hydrologist. 
Q. What does that entail? 
A. Well the current position, I guess I'm in charge of 
the Cedar City field office. We operate a network of 
gauging stations and groundwater observation wells. 
Q. Okay. I'm going to have this marked. I'll put a 
map up here, Mr. Wilberg, so we can be sure we're talking 
about the same geographic area. 
I believe this map is actually, this quadrangle was 
created by your agency, was it not? 
A. One division of USGS. 
Q. Not the division you're with? 
A. No. I'm with water resources. 
Q. Okay. 
A. This is the national mapping division. 
Q. But are you familiar in general with the area here 
which we've been calling the New Harmony basin? 
A. Somewhat. 
Q. Are you familiar with some... I'd like to direct 
your attention to a couple of wells that are on that property 
that are owned by the corporation of the Presiding Bishop. 
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Are you familiar with some test pump work that was done on 
those wells by the USGS, on one of those wells? 
A. Yes, I am. 
Q. Which of the two wells, the north or the south well 
was it that you did your work on? 
A. It's probably the north well. It's up— 
Q. We've been calling it Well B. 
A. Okay. 
Q. It's along the, just up from the North Ash Creek? 
A. I think that's the one. We refer to that by a 
different name but I'm pretty sure that's the one. 
Q. What is the name you refer to it by? 
A. It's like, it's the local description. 
Q. Okay. 
A. It's 35ABB I think. 
Q. 35 what? 
A. ABB. But don't quote me on that. I can look that 
up if you'd like. 
Q. I have some documents here if I could approach the 
witness, Your Honor, just to refresh his recollection. 
Is this the designation, sir? 
A. ABB. That's the one. 
Q. Will you identify what you have in your hand there, 
Mr. Wilberg? 
A. It looks like hourly water level. Oh, this is 
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ABB. This is our recorder well. So actually the pumped 
well is, it might be ABA. 
This is a recorder well that the USGS ran. These 
are hourly water level measurements. 
Q. Okay. Would you explain to the Court what was done 
in regard to the... 
First of all, how did you come about to test pump 
that well? What did you do? Whose permission did you get? 
A. Well, it's owned by the LDS Church and we got 
permission from them. 
Q. Okay. 
A. It was part of our study we were doing in the, on 
Washington County area. 
Q. What, describe what you did in terms of test 
pumping that well. 
A. We selected observation wells that surround the 
pumped well, we measured water levels in those wells for two 
weeks before to get a prepump trend. We turned the pump on, 
measured those same observation wells. For seven days, we 
pumped the well for seven days and measured drawdown, and 
then we turned it off and measured recovery for seven days. 
Q. Could you tell us when that test took place? 
A. October and November of 1996. 
Q. And how did you determine what amount to pump out 
of the well in order to conduct the test? 
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A. Actually it was pretty much dictated by the size of 
the engine and the windings on that pump. Our only 
consideration was to maintain a constant discharge. 
Q. Now, you indicated some sites were monitored. How 
many sites did you monitor? 
A. Approximately 10 or 12 observation wells. 
Q. Was there also a site on North Ash Creek itself 
that was monitored? 
A. Surface water, yes. 
Q. And how, what was the nature of that site? 
A. What we wanted to do was measure any sort of that, 
whether it's in groundwater, observation wells or surface 
water to be able to measure that. We put, installed a flume 
on Ash Creek and would measure the depth of the flume and 
back it up with pygmy meter measurements. 
Q. How far was the flume from the well, if you recall? 
A. I don't, but I could look at a radial distance real 
quickly. 
Q. Would you please check that? 
A. Looks like about 5,650 feet, 5,650 feet. 
THE JUDGE: A little bit over a mile then? 
A. (THE WITNESS:) Yes. 
Q. (MR. OLSON:) Okay. And in monitoring that 
particular point on the North Ash Creek during and after the 
drawdown of the well was there any, did your data reflect any 
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1 II diminution in the flow of the creek? 
2 || A. No. There was some increase but it was, there was 
3 II some rain activity that caused it to increase for one or two 
4 days. 
5 Q. Okay. But no diminution on the days that you were 
6 there? 
7 A. We didn't see it drop at all. 
8 MR. VEASY: Your Honor, excuse me here. May I 
9 voir dire the witness in aid of objection? 
10 THE JUDGE: Certainly, Counsel. 
11 VOIR DIRE BY MR. VEASY. 
12 Q. (MR. VEASY:) Mr. Wilberg, do you recall having 
13 your deposition taken— 
14 A. (THE WITNESS:) Uh-huh (affirmative). 
15 Q. — by me on November 18th? 
16 A. Yes, I do. 
17 Q. And on page 15 of the deposition I asked you the 
18 question: 
19 "What were the results of the pump 
20 test?" 
2 1 II Your answer was: 
22 II "I didn't personally observe nor analyze 
23 so I can't utter a result for that, it 
24 would be speculation or my opinion." 
25 || As to any opinions by this witness on the results 
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of that pump test I would object on the basis of speculation 
and conjecture on his part. 
THE JUDGE: I'm not sure that his opinion has been 
requested, Counsel. I thought that he was reporting data 
from the test, not drawing any conclusions or expressing any 
opinion. Did I miss something there? 
MR. VEASY: Well, I interpret what he's getting 
into as giving the results of that. And if that's what he's 
doing, that's where my objection stands. 
THE JUDGE: All right. 
THE WITNESS: Actually if I stated results it was 
my mistake. I thought I was testifying to what I had 
observed on that flume. That was part of the observation 
network. 
THE JUDGE: Did you participate in the 
observations of the flume on Ash Creek, sir? 
THE WITNESS: Yes. 
THE JUDGE: All right. So you personally were 
there and took notes and— 
THE WITNESS: I installed the flume. 
THE JUDGE: Okay. You did the shovel work? 
THE WITNESS: Uh-huh (affirmative). 
THE JUDGE: Okay. Go ahead then, Mr. Veasy. 
Q. (MR. VEASY:} Is it not correct, sir, that what 
you did is you took results in that exhibit and you forwarded 
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them on to Mr. Highwell (phonetic)? 
A. (THE WITNESS:) Yes. 
Q. And then he reviewed those and gave results which 
could be in a future USGS report? 
A. Correct. Well, they could be but they won't 
because... Well that's, I guess that's speculation. 
Yes, that data has been forwarded to Victor 
Highwell (phonetic), project chief, who did the analysis of 
the pump test. 
Q. And it's an ongoing study in this area? 
A. It's reaching completion. I think the report is in 
review. I know the report is in review. 
THE JUDGE: Have you had a chance to see it, sir, 
portions of it? 
THE WITNESS: Only sitting on a table. 
THE JUDGE: Okay. You know— 
THE WITNESS: There was— 
THE JUDGE: — there was a stack of paper. 
THE WITNESS: Yes. 
THE JUDGE: All right. 
MR. VEA3Y: The objection still stands. 
THE JUDGE: All right. It's overruled, 
Counsel. 
Go ahead, Mr. Olson. 
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RESUMED DIRECT BY MR. OLSON. 
Q. (MR. OLSON:) Now, there was one site where there 
was a diminution in flows observed at the test wells. Is 
that correct? Or do you recall? 
A. (THE WITNESS:) You mean did the creek reduce 
flow? 
Q. No, not the creek now. I'm looking now at the 
monitoring sites, at the 10 or 12 sites. 
A. The groundwater? 
Q. Yes. The groundwater. 
A. Yes. 
Q. There was one site, was there not? 
A. Well, two sites, the pumped well and this 
observation well. 
Q. Okay. How far away was the observation well that, 
where there was a drawdown? 
A. 825 feet. Yes. 
Q. Do you recall, if we were to look at this map right 
here which is EXHIBIT #32 in what direction from Well B that, 
that 800, 820 feet, in what direction that monitoring well 
was? 
A. Approximately northwest. 
Q. So I understand northwest, we're talking in this 
direction? 
A. Uh-huh (affirmative). 
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Q. 820 feet off in this direction? 
A. Yes. 
Q. Does the map you're using there have sufficient 
detail that you can come to this map here and give the Court, 
draw on this map probably where that monitoring well was? 
A. Yes. Actually this is just a small version of 
that. 
Q. Could you come to, come to the board and (short 
inaudible, two speakers) would be. 
A. So if I draw a big dot that's okay? 
Q. Yes. Here's a black pen, since color means 
nothing, and just stick a black dot there and maybe write 
your initials by it so we have it in the record. 
A. Can I refer to this? 
THE JUDGE: Please do. 
MR. OLSON: Please do. 
THE JUDGE: Make sure you're comfortable with 
where you put that dot. 
THE WITNESS: It's on the other side of this 
(short inaudible, no mic) wash, approximately right there. 
THE JUDGE: All right. And where you have put 
the dot is just below the W on CPB Well B. And the record is 
now clear on it, Counsel. 
MR. OLSON: Thank you, Your Honor. 
THE JUDGE: That black dot is the location of the 
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well that was drawn down. 
How far was it drawn down, sir? 
THE WITNESS: The observation well, it, as I 
recall it was on the order of the same magnitude as the 
pumped well so it could have been 10 to 15 feet. Do you 
want me to look? 
MR. OLSON: Is that data that you're looking at? 
THE JUDGE: If you've got that data available it 
would be very helpful to us, sir. We have been speculating 
in the neighborhood of five to seven and nobody seems to be 
very clear. So if you've got the data you can tell us 
exactly what the drawdown was. 
THE WITNESS: Well, I'll have to look at the... 
10450 and it looks like the pump... Looks like about 5-1/2 
feet. 
THE JUDGE: About 5-1/2 feet of drawdown. All 
right, sir. 
Q. (MR. OLSON:) Just so we know what we're looking 
at in EXHIBIT #56, would you tell the Court what that is? 
A. (THE WITNESS:) These are... This is my 
handwriting, by the way. It says "Hourly and Five Minute 
Recorded Water Levels". 
So we with the permission of the LDS Church had 
installed an observation, a recorder well at this, that well 
that's marked up there, and we recorded hourly water levels 
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until this pump test and then we switch it to a five minute 
recorded interval. 
Q. Is that, is that document solely the one recorder 
well or were there other wells as well that are part of that 
document? 
A. Of this document? 
Q. Of that document, EXHIBIT #56. 
A. I think this is just the recorder well data. Yes. 
Q. Okay. Your Honor, I'd move for the admission of 
EXHIBIT #56. 
THE JUDGE: Any objection, Counsel? 
MR. VEASY: No objection. 
THE JUDGE: #56 is in. 
Q. (MR. OLSON:) One more question, Mr. Wilberg. 
Are you acquainted with a gentleman named Cloyd Stratton? 
A. (THE WITNESS:) Yes. 
Q. And who is Cloyd Stratton? 
A. He's the guy that turned on the well and made sure 
that thing was running right. We worked with him during 
those pump tests. 
Q. Did you provide Mr. Stratton with any instruction 
on how he might conduct a pump test with respect to Well B, 
the site well? 
A. I did. I did. I gave him both, loaned him 
electric tape to measure that well. He wanted to go back in 
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and pump Well D. And we didn't necessarily need that data 
because we had pumped Well B and we hadn't gotten effects at 
Well D, so vice versa wouldn't have worked. But yes, I 
loaned him my e-tape and showed him how to use it and gave 
him some water level sheets. 
THE JUDGE: Sir, let me ask you just because I may 
be inferring way too much. An e-tape is a measuring device 
that you can put down a monitoring well? 
THE WITNESS: Yes. It's an electric tape. You 
hit the switch, when it makes contact with the water it pops 
the needle open, completes the circuit. 
THE JUDGE: Okay. 
Q. (MR. OLSON:) So you gave him some instruction how 
to use those tools if he wanted to do a similar type of test 
on Well D? 
A. (THE WITNESS:) Yes. 
Q. But you didn't have any need to do Well D, what you 
were attempted to do, you had your data? 
A. No. Although, and it was kind of implied if he 
collected the data we, and we felt a need we could use that 
data to, you know, if he got some effects that we hadn't 
seen. 
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THE JUDGE: Cross, Counsel? 
MR. VEASY: Please. 
CROSS BY MR. VEASY 
Q. (MR. VEASY:) You haven't been around attorneys 
for a while have you, Mr. Wilberg? 
A. (THE WITNESS:) Around what? 
Q. Attorneys since we took your deposition. 
A. No, I haven't. 
Q. Okay. 
A. Nor before. 
Q. Okay. 
THE JUDGE: He usually hangs out in better 
neighborhoods, Counsel. 
Q. (MR. VEASY:) Okay. You did this test in 1996. 
Correct? 
A. (THE WITNESS:) Yes. 
Q. Okay. The location was right as you put on a dot 
here below CPB Well B. Right? 
A. That was the observation well. The big dot was 
the pumped well. 
Q. Okay. The big dot was the pump well. And this 
was all in the location of what we've been referring in this 
litigation to as the new Church wells. Right? 
A. Yes. Yes. I guess so. 
Q. Okay. Do you know where the old Church wells are 
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located? 
A. I may know them but I don't know them by that name. 
Q. Okay. Do you know where any other wells of the 
Church are located in comparison to CPB Well B? 
A. Yes. There's one up by 1-15 by— 
Q. Okay. Could you come down to the chart and show 
where that is? 
A. It's on Taylor Creek. It's not very clear, by 
that 0. 
Q. Okay. Are your pointing to the on 1-15 the word 
Taylor right? 
A. Uh-huh (affirmative). 
Q. Okay. Do you know where any other locations of 
any other pumps by the Church are located? 
A. Well, that's not a pumped well. 
Q. Okay. Excuse me. How did you characterize it? 
A. Just a well. 
Q. Just a well— 
A. Just a casing in the ground. 
Q. Any other wells period? 
A. That are owned by the Church? 
Q. That's correct. 
A. There's some... Well, you know, a lot of these 
wells we measured out here in addition to the pumped well I 
think were owned by the Church. 
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Q. Okay. What type of measuring did you do in the 
surrounding tributary when you did this pump test? 
A. You mean surface water tests? 
Q. Yes. 
A. We just measured the flume at Ash Creek, on Ash 
Creek. 
Q. Okay. Did you see any of the wells that are owned 
by the Church in this area, referring to Well B and D, being 
pumped? 
A. No. 
Q. Okay. 
A. Well, just Well B. Just the pumped well. 
Q. And you, sir, only did one pump test? 
A. Yes. 
Q. You didn't perform any tests up around by 1-15 and 
the State Road, did you? 
A. No. 
THE JUDGE: Counsel, while you're looking at 
that. 
Mr. Wilberg, are you familiar with any wells capped 
and not pumped but just casings in the ground near the, well, 
let's call it the New Harmony road that makes the county line 
out there? Are you familiar with any wells in that area? 
THE WITNESS: Yes. I've measured wells up along 
that state highway. 
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1 II THE JUDGE: Up along the county, or the road that 
2 leads out to New Harmony? 
3 THE WITNESS: Right. 
4 THE JUDGE: Okay. 
5 THE WITNESS: The east-west road. 
6 THE JUDGE: Okay. 
7 THE WITNESS: Actually we've measured probably 35 
8 or 40 or 45 wells in that general area as part of this pump 
9 study we were doing. 
10 THE JUDGE: Okay. 
11 Q. (MR. VEASY:) Those weren't measured as part of 
12 the pump test, were they? 
13 A, (THE WITNESS:) No, not this pump test. 
14 Q. Okay. How much pumping did you actually do as 
15 part of your pump test? 
16 A, We pumped 1,050 gallons for seven days. 
17 Q. Okay. And you measured for seven days the 
18 regeneration? 
19 A. Yes. We measured... Well, in the two weeks 
20 before to get the prepump trend. 
21 Q. Okay. 
22 [I A. Seven days on drawdown, seven days on recovery. 
23 || Q. Where did the pump test water go? 
24 A. It went into the pipeline. 
25 II Q. I'm sorry? 
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1 A. It went in the pipeline. There's a pipeline that 
2 goes up and over and out to some pivots just west of Kanarra 
3 Creek. 
4 Q. Do you know who owns that pipeline? 
5 A. Yes. LDS Church, I assume. 
6 Q. Would I be correct in stating that the results of 
7 your pump test are limited to a specific area? 
8 A. Yes. 
9 Q. Is that a yes? 
10 A. Yes. 
11 Q. Would I also be correct in stating that you can't 
12 make a connection between this pump test and the other areas 
13 of Ash Creek because it would be pure speculation? 
14 A. That's correct. There's no data to support it. 
15 Q. Okay. Would you characterize this pump test of 
16 limited duration? 
17 A. Well, there are shorter ones. People do 24 hour 
18 tests, seven days, I've also been involved in a 50 day test. 
19 So it's, I don't know, it's kind of in between I guess. 
20 Q. Would I be correct in stating that if you had a 
21 (I longer testing period or a pumping period it would have 
22 [[resulted in more drawdown? 
23 || A. It could have. Or pumped at a higher discharge 
24 II rate. 
25 || Q. Okay. Can you tell us in this one referred to as 
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this Ash Creek drainage basin around New Harmony, can you 
tell us where the gauges are located? 
A. Our surface water gauges? 
Q. Yes. 
A. We've got some on, we've got one on Leap Creek, one 
on Wet Sandy, we've got some down on the Virgin, oh, we've 
got one on Leeds Creek. I don't think the map shows where 
the others are. 
Q. Okay. Is it not correct that the District has 
paid for those gauges? 
A. It's a cooperative agreement, they pay half and 
USGS pays half. 
Q. Okay. 
A. The water, Washington Water Conservancy District. 
Q. Okay. Mr. Olson asked you some questions about 
Mr. Stratton. Do you have any knowledge that prior to his 
work with you that he had ever performed a pump test before? 
A. I don't know one way or the other. I could 
speculate. I don't know. I didn't— 
Q. Don't speculate. 
A. I haven't asked him that question. 
Q. Okay. You don't know what his qualifications were 
for doing a pump test? 
A. No. 
Q. Excuse me, Your Honor. 
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(Off record discussion at counsel table). 
MR. VEASY: Thank you. 
THE JUDGE: All right. Mr. Olson, anything 
more? 
MR. OLSON: Yes. Let me just wrap up a couple of 
things, Your Honor. 
REDIRECT BY MR. OLSON 
Q. (MR. OLSON:) Remind us again of the time of year, 
the month of the year that it was when this test was done. 
A. (THE WITNESS:) It was October, about the 21st or 
22nd, a Monday. And then the next Monday... Well, that's 
when we turned the pump on and then next the Monday we turned 
it off. 
Q. Generally speaking is that particular time of year 
better than other times of the year for purposes of doing 
this sort of testing? 
A. There are probably merits in doing it in the fall. 
There's— 
Q. What would they be? 
A. Well, if you did it in the summer you might have 
interference from other surrounding pumped wells. The 
irrigation season was past so, I mean, just tried to minimize 
where the possible, possible effects could come from. 
Q. Is that generally a dryer time of the year tnan say 
winter, spring, in terms of runoff? 
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A. I don't know. It was that particular year but 
October of '98 was kind of wetter. 
Q. Kind of wetter. There can be some pretty wet 
Octobers. 
Let me ask you this. Did you give any 
instructions to the folks, the Presiding Bishop people who 
run that property about whether or not they should turn off 
other pumps that they might have on during the course of 
these tests? 
A. I, if I didn't have... If I didn't I should have. 
Q. What instructions would you have given them? 
A. Well, when we coordinated this pump test, I mean, 
that's part of the procedure to make sure there aren't other 
wells in the area that are pumping. And I, and I don't 
recall that they had any other wells pumping. 
Q. Nothing further, Your Honor. 
THE JUDGE: Sir, let me ask you, in the seven day 
monitoring period after you turned off the pump, did the 
monitoring well that had the 5-1/2 foot drawdown recover to 
the previous level? 
THE WITNESS: In the seven day period? 
THE JUDGE: In the seven day period. 
THE WITNESS: I don't know if it had entirely 
recovered. 
THE JUDGE: Do you have data there that you could 
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check that and tell me? 
THE WITNESS: Let's see. Let's see. We've got 
November 4th, November... It looked like it had recovered 
within about a foot in the seven day period. 
THE JUDGE: It had recovered to its previous level 
then, 
level 
THE WITNESS: Well, within a foot of its previous 
THE JUDGE: Within a foot of the previous level. 
THE WITNESS: Uh-huh (affirmative). 
THE JUDGE: In the seven days. All right. 
Now, anything else, Counsel, from either of you? 
(No recorded response). 
THE JUDGE: Thank you, sir. You can go. You 
can stay if you're interested but you can go if you want. 
THE WITNESS: Once I'm off the hot seat I'll 
leave. 
THE JUDGE: Okay. Thank you. 
Your next witness, Counsel. 
MR. OLSON: We'll call Cloyd Stratton, Your 
Honor. 
THE JUDGE: Mr. Stratton, if you'll come forward 
and be sworn. Mr. Stratton, if you'll raise your right hand 
and be sworn. 
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UNITED STATES DEPARTMENT OF THE INTERIOR - GEOLOGICAL 
LATITUDE 372708 
TIME VALUE 
STATION NUMBER 372708113164201 (C-38-13)35abb- 1 WELL 
LONGITUDE 1131642 WELL DEPTH 370. GEOLOGIC UNIT 
DEPTH BELOW LAND S., IN FT COMPUTED UNIT VALUES 
TIME VALUE TIME VALUE TIME 
OCTOBER 15, 1996 
01:00:00 
02:00:00 
03:00:00 
04:00:00 
05:00:00 
01:00:00 
02:00:00 
03:00:00 
04:00:00 
05:00:00 
01:00:00 
02:00:00 
03:00:00 
04:00:00 
05:00:00 
01:00:00 
02:00:00 
03:00:00 
04:00:00 
05:00:00 
01:00:00 
02:00:00 
03:00:00 
04:00:00 
05:00:00 
01:00:00 
02:00:00 
03:00:00 
04:00:00 
05:00:00 
99.13 
99.13 
99.13 
99.13 
99.13 
99.08 
99.08 
99.08 
99.08 
99.08 
99.12 
99.13 
99.12 
99.12 
99.12 
99.11 
99.11 
99.11 
99.11 
99.11 
99.02 
99.02 
99.01 
99.01 
99.01 
99.04 
99.04 
99.04 
99.04 
99.04 
06:00:00 
07:00:00 
08:00:00 
09:00:00 
10:00:00 
06:00:00 
07:00:00 
08:00:00 
09:00:00 
10:00:00 
06:00:00 
07:00:00 
08:00:00 
09:00:00 
10:00:00 
06:00:00 
07:00:00 
08:00:00 
09:00:00 
10:00:00 
06:00:00 
07:00:00 
08:00:00 
09:00:00 
10:00:00 
06:00:00 
07:00:00 
08:00:00 
09:00:00 
10:00:00 
99.12 
99.12 
99.11 
99.11 
99.10 
99.07 
99.07 
99.07 
99.07 
99.07 
99.12 
99.12 
99.12 
99.12 
99.12 
99.11 
99.11 
99.10 
99.09 
99.08 
99.01 
99.01 
99.01 
99.01 
99.01 
99.05 
99.05 
99.05 
99.05 
99.05 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
99.10 
99.10 
99.09 
99.09 
99.08 
OCTOBER 16, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
99.08 
99.08 
99.08 
99.08 
99.07 
OCTOBER 17, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
99.12 
99.12 
99.12 
99.11 
99.11 
OCTOBER 18, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
99.08 
99.07 
99.06 
99.05 
99.04 
OCTOBER 19, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
99.00 
99.00 
98.99 
98.98 
98.98 
OCTOBER 20, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
99.06 
99.05 
99.04 
99.03 
99.03 
16:00:00 
17:00:00 
18:00:00 
19:00:00 
20:00:00 
16:00:00 
17:00:00 
18:00:00 
19:00:00 
20:00:00 
16:00:00 
17:00:00 
18:00:00 
19:00:00 
20:00:00 
16:00:00 
17:00:00 
18:00:00 
19:00:00 
20:00:00 
16:00:00 
17:00:00 
18:00:00 
19:00:00 
20:00:00 
16:00:00 
17:00:00 
18:00:00 
19:00:00 
20:00:00 
- UTAH INSTALLATION 02/18/1999 
SOURCE AGENCY USGS 
DATUM 5040. STATE 
(INSTANTANEOUS) 
VALUE 
99.08 
99.08 
99.08 
99.07 
99.07 
99.08 
99.08 
99.08 
99.08 
99.09 
99.11 
99.11 
99.11 
99.11 
99.11 
99.04 
99.04 
99.04 
99.04 
99.04 
98.98 
98.98 
98.98 
98.99 
99.01 
99.03 
99.03 
99.04 
99.04 
99.05 
TIME 
1 
21:00:00 ; 
22:00:00 ( 
23:00:00 
24:00:00 
21:00:00 
22:00:00 
23:00:00 
24:00:00 
21:00:00 
22:00:00 
23:00:00 
24:00:00 
21:00:00 
22:00:00 
23:00:00 
24:00:00 
21:00:00 
22:00:00 ' 
23:00:00 J 
24:00:00 
1 
21:00:00 
22:00:00 
23:00:00 
24:00:00 
49 COUNTY 053 
VALUE 
99.07 
99.07 
99.07 
99.08 
99.09 
99.10 
99.10 
99.11 
99.11 
99.11 
99.11 
99.11 
99.03 
99.02 
99.02 
99.02 
99.01 
99.03 
99.03 
99.03 
99.05 
99.06 
99.06 
99.06 
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UNITED STATES DEPARTMENT OF THE INTERIOR - GEOLOGICAL SURVEY - UTAH INSTALLATION 02/18/1999 
LATITUDE 
TIME 
0 1 : 0 0 : 0 0 
0 2 : 0 0 : 0 0 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
0 1 : 0 0 : 0 0 
02 : 00 : 00 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
0 1 : 0 0 : 0 0 
0 2 : 0 0 : 0 0 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
0 1 : 0 0 : 0 0 
0 2 : 0 0 : 0 0 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
0 1 : 0 0 : 0 0 
0 2 : 0 0 : 0 0 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
0 1 : 0 0 : 0 0 
0 2 : 0 0 : 0 0 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
0 1 : 0 0 : 0 0 
0 2 : 0 0 : 0 0 
0 3 : 0 0 : 0 0 
0 4 : 0 0 : 0 0 
0 5 : 0 0 : 0 0 
3 7 2 7 0 8 
VALUE 
9 9 . 3 0 
9 9 . 2 9 
9 9 . 2 7 
9 9 . 2 5 
9 9 . 2 4 
9 9 . 0 3 
9 9 . 0 1 
9 8 . 9 9 
9 8 . 9 8 
9 8 . 9 7 
9 8 . 7 8 
9 8 . 7 6 
9 8 . 7 5 
9 8 . 7 4 
9 8 . 7 2 
9 8 . 5 6 
9 8 . 5 5 
9 8 . 5 4 
9 8 . 5 3 
9 8 . 5 1 
9 8 . 3 2 
9 8 . 3 1 
9 8 . 2 9 
9 8 . 2 7 
9 8 . 2 6 
9 8 . 0 0 
9 7 . 9 8 
9 7 . 9 6 
9 7 . 9 5 
9 7 . 9 3 
9 7 . 7 4 
9 7 . 7 2 
9 7 . 7 1 
9 7 . 7 0 
9 7 . 6 8 
STATION NUMBER 372708113164201 
LONGITUDE 1131642 WELL DEPTH 
DEPTH BELOW LAND S., IN FT 
TIME VALUE TIME 
(C-38-13)35abb- 1 WELL SOURCE AGENCY USGS 
370. GEOLOGIC UNIT DATUM 5040. STATE 49 COUNTY 053 
COMPUTED UNIT VALUES (INSTANTANEOUS) 
VALUE TIME VALUE TIME VALUE 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
0 6 : 0 0 : 0 0 
0 7 : 0 0 : 0 0 
0 8 : 0 0 : 0 0 
0 9 : 0 0 : 0 0 
1 0 : 0 0 : 0 0 
9 9 . 2 3 
9 9 . 2 2 
9 9 . 2 2 
9 9 . 2 2 
9 9 . 2 0 
9 8 . 9 6 
9 8 . 9 5 
9 8 . 9 5 
9 8 . 9 4 
9 8 . 9 3 
9 8 . 7 1 
9 8 . 7 1 
9 8 . 7 0 
9 8 . 7 0 
9 8 . 6 9 
9 8 . 5 0 
9 8 . 4 9 
9 8 . 4 9 
9 8 . 4 8 
9 8 . 4 7 
9 8 . 2 4 
9 8 . 2 3 
9 8 . 2 2 
9 8 . 2 1 
9 8 . 2 0 
9 7 . 9 1 
9 7 . 8 9 
9 7 . 8 8 
9 7 . 8 7 
9 7 . 8 7 
9 7 . 6 7 
9 7 . 6 6 
9 7 . 6 5 
9 7 . 6 4 
9 7 . 6 3 
NOVEMBER 09, 1996 
1 1 : 0 0 : 0 0 
1 2 : 0 0 : 0 0 
1 3 : 0 0 : 0 0 
1 4 : 0 0 : 0 0 
1 5 : 0 0 : 0 0 
9 9 . 1 9 
9 9 . 1 6 
9 9 . 1 4 
9 9 . 1 3 
9 9 . 1 2 
NOVEMBER 10, 1996 
1 1 : 0 0 : 0 0 
1 2 : 0 0 : 0 0 
1 3 : 0 0 : 0 0 
1 4 : 0 0 : 0 0 
1 5 : 0 0 : 0 0 
9 8 . 9 2 
9 8 . 9 0 
9 8 . 8 8 
9 8 . 8 6 
9 8 . 8 5 
NOVEMBER 11, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
98.67 
98.66 
98.64 
98.63 
98.61 
NOVEMBER 12, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
98.46 
98.44 
98.43 
98.42 
98.40 
NOVEMBER 13, 1996 
11:00:00 
12:00:00 
13:00:00 
14:00:00 
15:00:00 
98.19 
98.15 
98.14 
98.12 
98.11 
NOVEMBER 14, 1996 
1 1 : 0 0 : 0 0 
1 2 : 0 0 : 0 0 
1 3 : 0 0 : 0 0 
1 4 : 0 0 : 0 0 
1 5 : 0 0 : 0 0 
9 7 . 8 6 
9 7 . 8 4 
9 7 . 8 3 
9 7 . 8 2 
9 7 . 8 1 
NOVEMBER 15, 1996 
1 1 : 0 0 : 0 0 
1 2 : 0 0 : 0 0 
1 3 : 0 0 : 0 0 
1 4 : 0 0 : 0 0 
1 5 : 0 0 : 0 0 
9 7 . 6 1 
9 7 . 6 0 
9 7 . 5 9 
9 7 . 5 8 
9 7 . 5 8 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
1 6 : 0 0 : 0 0 
1 7 : 0 0 : 0 0 
1 8 : 0 0 : 0 0 
1 9 : 0 0 : 0 0 
2 0 : 0 0 : 0 0 
9 9 . 1 0 
9 9 . 1 0 
9 9 . 0 9 
9 9 . 0 9 
9 9 . 0 9 
9 8 . 8 4 
9 8 . 8 3 
9 8 . 8 2 
9 8 . 8 2 
9 8 . 8 2 
9 8 . 6 1 
9 8 . 6 0 
9 8 . 6 0 
9 8 . 5 9 
9 8 . 5 9 
9 8 . 3 9 
9 8 . 3 8 
9 8 . 3 7 
9 8 . 3 6 
9 8 . 3 6 
9 8 . 1 0 
9 8 . 0 9 
9 8 . 0 8 
9 8 . 0 6 
9 8 . 0 5 
9 7 . 8 0 
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WHEREUPON, 
CLOYD STRATTON 
having been placed under oath by the clerk of the court and 
sworn to testify truthfully in this matter, upon examination 
testified as follows: 
THE JUDGE: Thank you, sir. Please have a 
seat. 
DIRECT BY MR. OLSON. 
Q. (MR. OLSON:) Mr. Stratton, tell the Court your 
name and where you live. Sit down please before you do 
that. 
A. (THE WITNESS:) I'm Cloyd Neil Stratton. I'm from 
Cedar City, Iron County, Utah. 
Q. And what do you do for a living, Mr. Stratton? 
A. Once more? 
Q. What do you do for a living? 
A. Just general construction basically. I've done a 
lot of logging of timber, but basically general construction 
of most anything. 
Q. In terms of the work you do have you done any work 
on the property that's owned by the Corporation of the 
Presiding Bishop in the New Harmony basin? 
A. I have. 
Q. Does that include work that involves the, the wells 
we have marked up here on the map as CPB Well B and CPB 
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Well D? 
A. I've done work in the areas with those, 
corresponded with people at those sites. 
Q. Okay. What, what... When was the earliest that 
you first did work in regards to those wells? 
A. I believe in 1993. I built a road down past Well B 
actually is what they call it, I call it test well to, I 
guess it would be well B, I call it the big well. So I've 
got my own interpretation on wells on what I call them so I 
know the definition of them. 
Q. So Well B for you is the big well and Well D is 
what? 
A. Well B is the big well and.... Now which one, the 
Well D? 
Q. Well D. 
A. I call that there the small well, the south well. 
Q. That makes sense. 
And describe for the Court generally the types of 
things you've done in connection with the two wells that are 
shown up there. You built a road into Well B, the big well. 
What else have you done? 
A. I've built other roads, I've put a pipeline in, 
I've built a lot of other roads just, just for access use to 
make it more convenient, some fencing. You name it, whatever 
I have been asked to do I've done it. 
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Q. Now, are you actually an employee of the Presiding 
Bishop or do you work on a contract? 
A. I work whatever he's done, and then I work outside 
of that all in similar type jobs all over the southern end of 
the state. 
Q. Okay. I'd like to direct your attention 
specifically to something that Mr. Wilberg related to in his 
testimony, he was talking about instructing you with respect 
to doing a pump test on the small well. Did you hear his 
testimony in that regard? 
A. I heard part of it. 
Q. Okay. Did Mr. Wilberg give you instructions on 
how to conduct a pump test so that you could do a pump test 
on Well D, the small well? 
A. Yes, he did. 
Q. Explain to me what Mr. Wilberg told you about doing 
the pump test. 
A. He told me to just take your measurements, your cut 
on your tape from a certain point, hold it each time to take 
a proper reading, when your tape goes into the water so when 
you pull it out then you have a cut on the end of your tape 
and that's your difference of drawdown or whatever well water 
level in the well is. He had a six inch flume in the creek, 
showed me two measurements on that that we had taken 
measurements and— 
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Q. Was this flume in the North Ash Creek? 
A. It was in North Ash Creek by what I call the Green 
Gate Well. 
Q. Was there, was there any other surface measure say 
at Sawyer Spring for instance? 
A. I, at Sawyer Spring... I didn't take any others. 
I used the same, same flume that he did in Ash Creek. 
Q. Okay. 
A. Nothing was changed from his test other than I had 
a waiting period just a little bit between the two tests. 
But as far as paperwork, he gave me the paperwork, the same 
sheets, I used those and I logged it just knowing, logged 
it. And then I just basically left it up to anybody that 
knows more about the water to decipher my figures that I put 
down on the paperwork. 
Q. So you actually wrote down on a piece of paper your 
readings at certain points. Is that right? 
A. Yes. The same type that he'd showed me prior in 
his testing. 
Q. Excuse me, Your Honor. I need to get a copy of... 
A. Those original copies are right on your desk under 
that book. 
Q. Okay. These are the original copies? 
A. Those are the original copies. 
Q. We've got photocopies. Do you mind if we simply 
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document here that's been marked as EXHIBIT #57. 
First of all, where did you get these forms on 
which you're recording in? 
A. From Mr. Wilberg. 
Q. And they say at the top U.S. Department of Interior 
Geological Survey Water Resource Division? 
A. Yes, they do. 
Q. Okay. Now, tell the Court if you would what you 
did in terms of recording this data. How did you go about 
doing it, how often did you do it? 
A. I wasn't as precise as Dale was when they took it. 
He had a time element that he was really quite precise on how 
he took his when I was there. And I didn't go over all the 
testing with him, but just portions of it. But I was there 
in, during that period of time. But he was more accurate in 
his time element like every hour or so. I didn't do that, I 
was like, oh, every two hours that we took it because we 
wasn't looking for the data that he had because he already 
had that data on it. 
Q. Now, how much of a drawdown did you do, first off? 
A. On the well, on which one now? 
Q. On the small well. 
A. On the small well? On that right there the 
drawdown on that was hard for us to do because I've got a 
drawdown on it. But we had a tape that he let us take that 
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to within 13 foot of the top of that casing at that point. 
And if I'd have done it longer within probably another week I 
think it would have, or even less it would have totally 
recharged itself. 
Because I do know in watching other pump tests on 
that, that well would come back up, in that the original pump 
test before a motor was put on it, an engine, and it came 
back up. But the top end of it was slower coming back up 
even if you was just... When they was, first developed the 
well it came back up slow, it come back, recharged back up to 
a certain point but it just slowly come on back up and it 
took it, you know, the period got shorter as it, as it 
lifted. 
THE JUDGE: Okay. 
Q. (MR. OLSON:) Do you recall what volume of water 
you were pumping during that four to five day period? 
A. (THE WITNESS:) According to the meter on it, 
around 800 gallons a minute. 
Q. With respect to the flume on, on Ash Creek, was 
there any record of any diminution in the flow of water in 
Ash Creek? 
A. I never seen any while I was pumping or any other 
testing, I never seen any in Ash Creek, any difference. 
Q. Did you observe any, did you take any measurements 
with respect to the Sawyer Spring block house? 
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Well B? 
THE WITNESS: Yes. It was after his pump test, 
about three days after Mr. Wilberg's pump test that we 
started the test about three days behind that. 
MR. OLSON: Okay. Your Honor, I move for the 
admission of EXHIBIT #57. 
THE JUDGE: Any objection to #57, Counsel? 
MR. VEASY: No objection. 
THE JUDGE: All right. #57 is in. 
Q. (MR. OLSON:) One other question. Are you 
familiar with... Well, let me just show this on the map so 
you have a good idea of what I'm talking about. 
Are you familiar with the flows of North Ash Creek 
as they approach and enter into the area of Ash Creek 
Reservoir? 
A. (THE WITNESS:) Yes, I am. 
Q. And have you had a chance to observe whether or not 
the flow of North Ash Creek makes it to the reservoir, on 
those occasions when there's no rain storm or snow melt to 
move it along do you know whether it makes it to the 
reservoir? 
A. Sometimes. I've seen it not make it to the 
reservoir. I've seen it not make it to the reservoir. In 
fact, in '99 I seen it never make the bridge, the old bridge. 
I visualized that. I stood with Elliott Christensen and seen 
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Q. You're not a geologist or have any training in 
geology? 
A. No, I'm not. 
Q. You're not a hydrogeologist or have any training— 
A. No, I'm not. 
Q. Okay. The pump test was the first one you've ever 
done. Right? 
A. That's true. 
Q. Okay. And" that was at approximately the location 
of the smaller Well D which is by Sawyer Spring. Right? 
A. Right. 
Q. Okay. Did you have as part of this pump test any 
measuring devices in North Ash Creek? 
A. Yes, we did. 
Q. Okay. What did you have there? 
A. We had a six inch flume. 
Q. Okay. And you also testified as to the 
cinderblock house that you had a measuring device there? 
A. I didn't have a measuring device. I measured off a 
2-x-6— 
Q. Okay. 
A. — in the top of this little square cinderblock 
house to the water level that is a standing level in the 
hole. 
Q. And where is that in relationship to where Sawyer 
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airline gaga pretture gage loge 
reported, tteel. electric, calibrated other 
tape tape electric tape WELL 
_£. 
238 = H 0 OWNER 
dry. (lowed flowing, nearby, nearby, obatroctlon. pumping, recently, nearby, 
recently flowing recently pumped pumping 
flowing 
nearby, foreign, •uHace-water, other 
recently aubttancea effect 
pumped 
•(P. 3 3 - 1 3 ) 3S/0.O A -
ol Sketches 
1 "wells are located? 
2 ! A 
3 Q , , u , L - . IK.^I .lonor. 
4 ;nni:- MT nison? 
5 r. 
6 '!J<:* !: -].soi' c: ything more? 
; 
8 
i 
;DGE: All "ighi irnr, ..MU Strattc 
Your next witness , CounseJ ? 
MR. OLSON: Yes. JLIIC next witness we will call is 
12 II Don Barnett, Your Honor. 
THE «:i I IDGE: Mr. Don Barnett? 
MR ::)][ s :: i r. x e s . 
"ID (I THE JUDGE: Thank you, s:i r. ': you will be sworn 
16 WHEREU1 >0N, 
11 7 " 'iAKNETT 
18 Hb. 
19 II sworn to cestity trutniui. .y : t.n i s matter, upon e x a n i m a o : 
?n testified as follows: 
1 THE JUDGE: rtiaiiK you, si r, Dlease have a seat. 
22 DIRECT EXAMINA TION III MR, < •<>•*. 
i "' Barnett f wll 1 you please tel 1 
24 rhe Court your name and wher e yc ro^ide? 
2 (THE WITNESS: ) M:> nam-- . ,,,....
 k Barnett ai id I 
WASHINGTON CO. WATER vs. MORGAN et a ] 1 1ARCH 23, 2000 
/9—1904—E 
O , • G E O L 
GROUND W 
U.S. DEPT. OF INTERIOR 
G OGICAL SURVEY 
RESOURCES DIVISION 
£ i 
Sitt Ident. No. 
l - 'O-^ i iJ^ 
ATER SITE INVENTORY 
WATER-LEVEL DATA 
Jl i i i i i t i L_LJ 
DATE 
5
 * 1.//A./-A//;. , 
LL 
5 n 
. !_/_ 
J _ Z _ l _ L 
W A T E R L E V E L ( L S D ) 
237 • 
2 3 7 -
237-
I » » • » I . 
I 1 U J 
I I 1*1 I 
STATUS 
2 3 8 -
238 ' 
238 < 
19 
METHOD 
R-234 • 
2 3 9 -
2 3 9 ' 
2 3 9 ' 
HOUR 
ilP± 
JlSJa W-
H O L D 
1$£± 
-|0?st 
'Vl^i 
CUT 
gop?, am 
* & < vO 
BM I T.rA, 
WATER 
L E V E L 
( M P ) 
3^ 
ALT. LSO 5 0 />5T 
REMARKS 
-MSI 
iQ'ir e. T^A/q/fA. QA/ ^irT/.r, /fii 
M E A S . 
BY 
DATE 
ENTEREI 
/W<\p Qi 
5 # 
5 » 
11 
5 # ' 
5 # 
5 #" 
/.ii_Z0_L^/9ib JLJL 2 3 7 - I I •I 1 238- 239- fcilMJl^ &fl**\ 
2 3 7 - 2 3 8 - 2 3 9 < 
Ol.L 54-' -i-Z* __, 
- / . -Z(lJ^ / <?JL^.l_I , 
237-
237 « 
237-
237' 
JL-L.1UL.-JL 
I I f t I 
238* 
238 ' 
2 3 9 -
ty^Aril, uljrtt t ^ » l ? ' S MCA 
W 
239 • 
I I I •JLJL 238- 239* 
I 1 l • 1 I 238« 
5 # / 1 1 1 237' _1_L ' I I 238' 
239« 
2£j> £!<>;> >: 
^ c y l t ^ / /QV,7 
J £ 
AU? 
toofrh%.rcf 
#W! 
t c ^ l f . t k a o a i h i 
KM/M T/,TSi 
» 
i \\ 4-aW/JlX 
2 3 9 ' I&L 7JL.M 
W g 
fti 
_£L 
&a 
saf?j)qfA A7/7,J! sr 
' / 7 
-A&E Pi P\ UM 15 ft 
• / , / J _ I 1 237 ' 1 1 1 * 1 1 238' 239- %*&-
-Sffpfo px. g d ?<oQlt9. %kf>Z,\xsQ LL 
5 # i . / i / 
237 l I l ' l I 2 3 8 - 239' 13a 
i I , i 2 3 7 - 1 I f I I 2 3 8 - 239- irfil 
^ r ^ &u S^TPM S f^l rA, zezis^-vi? 
*T^n 15 # 
IS fl 
15 J 
I5_ £ 
35_'# 
35 # 
35 # 
lUExK 237' 
/ J L / 
I I f l I 238-
I I I 237- JL 1 1 * 1 t 
/ 
.1 I 
. J L . / . 
_L_L_ 
- . _ / . a . _ L 
_ 1 _ /_ 
/ 
-L i . _ l _ L . _ L . 
. L _ Z _ . . . L _ . ' L..J. 
, / - / L . L J L 
—I 
!L L 
35 J 
35 # 
-L .Z_ .L 
i / , / 
_J..J 
/ , / 
- L _ L 
I 1 1 
- L O - J L 
237« 
237 '• 
JL_J__.IJLL 
2 3 7 -
237 « 
237 ' 
2 3 7 -
237-
237-
237-
237 ' 
x x j u a 
_L_L..L L!LL 
. L L J . . 1 1 L L 
-1 I 1 , 1 * . I I 
I I I 1*1 I 
L.JL J. . .11 L 1 
I I I 1*1 I 
I f I 1*1 J _ 
l t 1 l * l 
238-
238-
238-
238-
238-
238-
238" 
238-
238-
238* 
238' 
239 « 
2 3 9 ' 
mto 
n\p^ lh~fc/ 
< * . %vm*\ ^fAljcrzro -
239« 
2 3 9 -
239 -
2 3 9 -
2 3 9 -
2 3 9 ' 
ftUA 
239 = 
239-
2 3 9 ' 
239-
W- m T IAJX & 
tel 
uak iS 
^44-
lAsM AAJA V-L 
Ztck^cg 
».v? 
>) '^0 sr 
K^- 16-
m -•o !£__ 
m^s. JKL. 
Wr£ WOO teL 
*\.'f> hvLml 
33.0"^ 
?gtgg» 
&U38L 
liuJ^Lll 
HhiH-
^ r V 6 l 3(.&) 
cade water l e v e l s a b o v e LSO wit h a m i n u s s i g n ( - ). 
iathod of 
CPO 1978 01 -214 -15 ; 
leaauremenl 
Site Status 
239 = M 
alrllnw, calibrated, •sUmalad, prattura, callbralad, gaophyalcal, manomatar, 
alrllna gaga prataura gaga loga 
reported, ataal, alactrle, callbratad othar 
tapa lapa alactrle tapa WELL NO rca^AN 1 g ay, a 
J 2 3 8 = I O H 0 
dry, flowed flowing, naarby, naarby, obatructlon, pumping, racantly, naarby. 
racanlly flowing racantly pumped pumping 
flowing 
naarby, foreign, aurfaca-watar, othar 
racantly aubatnncaa offact 
pumped 
S k e t c h e s on bnck 
NO. 9—1904—E U.S. D E P T . O F I N T E R I O R 
G E O L O G I C A L S U R V E Y 
W A T E R R E S O U R C E S D I V I S I O N 
G R O U N D W A T E R S I T E I N V E N T O R Y 
W A T E R - L E V E L D A T A 
D A T E WATER LEVEL ( I S O 
237 -
hUJbiQL^L 
LJf i k t k 
I 
U 
U L ! 3 J u(.Z.A ).. \.LL*LL-£A-
\LHAL-BL. 
/L.0LJ3& 
/ 
'/ 
AAs. 
- J . 
.L_ 
.1 . 
A 
1 
/ , 
23-
2 3 ; 
237 
237 
237 
237 
23? 
23? 
23? 
23? 
237 
23? 
23? 
23? 
237 
23? 
23? 
237 
237 
237 
237 
237 
237 
237 
J L 
I 
4__J_.! 
L__L_X 
JLi 
.JL* 
. . I I 
STATUS 
238 • 
238 
2 3 8 -
238 = 
238 « 
2 3 8 -
2 3 8 -
2 3 8 -
2 3 8 -
2 3 8 -
2 3 8 * 
2 3 8 -
2 3 8 ' 
2 3 8 -
2 3 8 -
2 3 8 -
L I LS_L_JL. 
_1_.-J_5.J_ 
_L_1__J_ 
J ^ l l L L 
J...l_ll_ 
1 l ' l 
J ! • « 
2 3 8 -
2 3 8 -
2 3 8 -
2 3 8 -
2 3 8 -
238 « 
2 3 8 ' 
2 3 8 -
2 3 8 -
i f 
METHOD 
R-234 • T - A * 
A L T . L S D . 
2 3 9 ' 
2 3 9 -
2 3 9 ' 
2 3 9 ' 
239 = 
239-
2 3 9 -
2 3 9 -
2 3 9 ' 
2 3 9 -
239* 
2 3 9 ' 
2 3 9 -
2 3 9 -
2 3 9 -
239-
239* 
2 3 9 ' 
2 3 9 -
239 « 
239 ' 
\IXJ^-
w,;in 
"3___ 
2 3 9 ' 
2 3 9 ' 
239 = 
HOUR 
M&dl 
i£ po' mn(? 
3TVD. 
3l__ 
'im 
VASA 
ML 
*N 
HOLD 
-25! 
SO 
£& / 
W,*£> 
b_V£_ 
5-2Z 
1SL 
A 
a g< 
___£ 
CUT 
4£tt 
£*£* 
£&££ 
5- iJ_L 
&g£ Msy 
$ - < # 
iAX 
WATER 
LEVEL 
( M P ) 
/5.7? 
REMARKS ! D A T E 
J1^4a4££j^] 
E N T E R E D 
.SO w i t h a m i n u s s I £ G^O 1576 0 _ . - 2 - « -
239 = 
•Irilnt. calibrated, •ttlmated, prcsturi* 
•Irtlna gagt 
• *• brtted, 
. * *< , ' • gag* __^ C
v
__-1______ * i _ - ' / - / " «• 
238 = 0 
dry, flowed flowing, naarby, naarby. obatruGtlon, pumping, racantly. naarbyv 
racantly „ * flowing* rtcaniiy pumped pumping 
flowing 
• urfaca-watar, olhar 
• ubtlaneea effect 
u Crt^. 
r ^ V 
c h e s c ;).- c k 
fe/te/ 
9 —1904 — E U.S. OEPT. OF INTERIOR 
GEOLOGICAL SURVEY 
WATER RESOURCES DIVISION 
GROUND WATER SITE INVENTORY 
WATER-LEVEL DATA 
Site tdent. No. 
I I I I I 
R -234 
I * 
T - A * ALT. L S 0 j & D 4 i S -
_MSL 
us n [ 
J35 ff I 
35 # j 
35 / M 
35 U I 
35 fl 
35 1 
35 # | 
35 # 
35 # | 
35 # 
35 # 
35 # 
35 # 
35 # 
35 # 
35 0 
35* # 
35 # 
35 # 
35 # 
35 ^ 
35 # 
35 # 
35 n 
DATE 
(.//«> £ / ? ! * . . 1* 
V/o*U?*L , 1* 
, / , / , . * 1* 
1/ /) ,7/7,A, , • 
. / , / . . i h 
, / . / , , . « 
. . . . Z . . . _ ^ 1 - . L J L - L < 
, / , / , , , h 
i / , / , , , < 
, / , / , . . h 
, / , / , , , < 
, / . ' / , . , h 
: , / , / . , , 1' 
L / . / . . » [ 
| L / _ i / L_LJT 
.L..Z l__L~.JLJ-J—1 
..I _.Z_ . L—iL-.L.l-i-. -
t / 1 / i l l 
, / , / , , , 
, / , / . . . 
, / , / , . , 
1 •' / 
1. 1 ,, ' 1 < . I .1. L J. 
1 WATE* 
237 - 1 
j 2 3 7 - j 
j 237 - j 
| 237 - | 
\ 237 - | 
»| 2 3 7 -
N] 237 -
y 2 3 7 m 
N] 237 -
* | 2 3 7 -
*j 2 3 7 -
K 237 -
• 1 237-
* | 2 3 7 -
* | 2 3 7 -
#| 2 3 7 -
* ] 2 3 7 -
#] 237 -
#1 237 -
* | 2 3 7 -
• 1 237-
•J 2 3 7 -
•1 237 -
* | 2 3 7 -
* ] 237 -
LEVEL (LSD) 
1 1 I • ! • ! 1 * 
1 1 1 l - l 1 * 
l l i i*'l 1 * 
I 1 1 ! • ! 1 * 
1 1 1 1*1 1 * 
\ \ \ 1*1 1 * 
. . . . . . .
 4 
i i I i * i i r 
1 J 1 !•1 1 1 
1 1 1 • • ! 1 M 
. . . . . . . M 
1 I ! 1 • 1 t M 
f • • ! • • 1 1 
t • 1 1 • 1 • | 
1 1 1 ! • 1 1 1 
I l l i c i t 
1 I I ># l 1 
1 1 1 1 * 1 1 
J j 1 1 «• 1 1 
1 1 1 1 * 1 1 
L.XJL J . . . I 1 1 - 1.. 
I I I I * I I 
i i l l * i l 
1 i I I 1*1 » 1 
1 STATUS 
| 238- | | 
1 23B* I I 
1 238" I I 
1 238" I I 
1 238* I I 
J 238" LI 
* j 238 - J 
• j 238 - | 
*l 238- I 
«| 2 3 8 - | 
t | 238 - | 
• | 238- | 
• j 238- j 
* 238 - 1 
* 238-
* | 238- | 
• j 238-
* j 238" I 
• J 238» J 
• j 238 - j 
* | 238- | 
* 238-
* , 238 - | 
* | 238 - | 
* | 238 - | 
j METHOD 
* | 239- M 
* | 239 - | | 
* | 239 - | | 
* 239 -
* | 239- 1 
* | 239 - | | 
* ] 239 - | | 
* | 239 - | 
* ] 239- | j 
* | 239 - | | 
• 239 -
* 239 -
* | 239 - | 
* | 239 - | 
* 239 -
* 239- 1 
1*1 239- | 
| * 2 3 9 -
* | 239-
[*] 239 -
| * | 239- | 
| * | 239- | 
* 239-
| * | 239- | 
| * | 239- | 
| HOUR 
*\l(\'itX> 
* te.^a 
*!'/.£ ~ l^ l ^ s ^ l 
• | | 
* 
* I 
* 
*jl , 
* | 
*l 
* l 
*[ 
* | 
* 
* 
* | 
* | 
* | 
* | 
1*1 
• 
* 
1*1 | * | 
HOLD 
5,CO 
ZiCJQ 
CUT 1 
t.;l\ 
hZf] 
/o^fl 
' 
WATER , 
LEVEL 
( M P ) 
IJfV^I 
REMARKS 1 
^/J^kAhlir^ 
>A)Q\<A. v i W K I / U ? AJObt 
j i&V* \cd <x0aT>A.O 1 
Vy 
MEAS. 
Br 
r U M ) 
• r 
DAT 
ENTEf 
<X\ i 
cede w a t e r l e v e l s above LSO w i t h a m i n u s s i g n ( - ) . GPO 1976 OL-2 ,4 -152 
•fhod of 
-.asurtmont 
Slta Status 
239 = 
airline, calibrated, aatlmatad. preasura, calibrated, gaophyalcal, manomalar. reported, ateel, electric, calibrated other 
•Irtlne fl«ga preeeure gage loga tape tape electric tape 
238 = 0 
dry, flowed flowing, nearby, nearby, obetruetlon, pumping, recently, nearby, nearby, foreign, turfaee-water, other 
recently flowing recently pump*d pumping recently eubfttancea effect 
flowing J 
I NO* 9—1904—E U.S. DEPT. OF INTERIOR 
GEOLOGICAL SURVEY 
WATER RESOURCES DIVISION 
GROUND WATER SITE INVENTORY 
WATER-LEVEL DATA 
MP ^ to>tit>rt S l g c s>f slotCiAh'A': 
Si f t Ident. No. 
# 
# 
n 
# 
a l 
n 
n 
# 
# 
n 
ft 
# 
# 
# 
# 
# 
# 
# 
# 
# 
DATE 
• • • n * 
.df...o.?#&* y 
s)fi , D / 7 . , « M 
*. 1 • - 1 ' ! ! i 
./f JVM.U' 
^ J _ 1 ^ L U < 
, / , / , , , M 
. / / / , o ^ •? / * |< 
//AM/?,k, , I' 
,lj Iti/JL, , -
, . .L. . I / . L I J_.L 
/ . . , F 
L i / / , rTT U/ /TTtt 
, / / ,771 
; 1 ' - ' I I I ! 
1 WATE! 
' 2 3 7 - 1 
' | 2 3 7 - | 
' I 237" 
r| 2 3 7 -
• | 2 3 7 -
A 237 -
l«| 2 3 7 -
M 237 » 
*] 237 -
N| 2 3 7 -
* j 2 3 7 -
N| 237 -
N| 2 3 7 -
KJ 2 3 7 -
• | 2 3 7 -
• | 2 3 7 -
• 1 237 -
* ] 237 -
frl 2 3 7 -
* j 237 -
¥ 1 237 -
* ] 2 3 7 -
*| 2 3 7 -
£1 237 -
* j 2 3 7 -
? 1 
» 
! 
! 
( 
, 
i 
! 
I 
. 
! 
J 
d i w a l i r 
lod of [ , „ _ 
turameni 1 
R - 2341 * 
STATUS 
' e LSD w i t h a i s m 
= al lbrat*d, • •Ums'ftd 
alr l ln* 
238> 
2 3 8 ' 
2 3 8 ' 
2 3 8 * 
2 3 8 * 
2 3 8 -
2 3 8 -
2 3 8 -
2 3 8 ' 
2 3 8 -
238« 
2 3 8 -
238 « 
2 3 8 -
2 3 8 -
to S ta tus 1 2 3 8 = 1 D E 
dry, flowed flowing, n**->. 
r<*e«ntly f i c ^ " 
L L * . ' 
» .. 1 • ' 
I | • : 
f s c » n f i y 
238-
238 -
238-
238-
238 • 
238-
238-
238 ' 
238' 
238 -
239 -
239-
23S-
239-
239 -
239-
239 -
2 3 9 -
239-
2 3 9 -
239 » 
239 
239-
239-
239 > 
239' 
239 « 
2 3 3 -
239 -
239 * 
23£ 
23? 
23' 
23?-
i&v 
Mife-
&!£_ 
J&'qf 
11HA 
£66 
,X\o 
M 
LL51 tin 
f y > . . . J . > 
, " t z2S 
&0-
4^JL 
Mil 
11 3sA 
V i ^ O 
h 
HOLD 
4V;c;q 
6 j off 
&,** 
JM 
LiAm 
24UB4. 
64*$] 
Ub Jted 
H&a 
UL c>c) 
IHM-
i Jm m&a 
CUT 
WATER 
LEVCL 
( M P ) i l M A R l S 
l i Z 
*J,ol n-B^'l U^^ -
^ Q ^ -
*2L 
fiCg 131 
^ # ^ 
^U 
^ i2zL 
i, i ??>S 
Ui2L 
Kl/r /? 
^/•fg/3 
W U -
ft.ni 
Ml AS. I DATE 
BY ENTERED 
JL iAm 
•'S 
H 
# 
-
z a = r - • - • 
= R 
" 
'uctlon pur^Dl^g. ' •c«n!ly. 
• ub*1 
' J 
r ' h l f S K e i c l i e s on UncK 
5
 = 
a o-
- i 
TO a 
of-
f 
r 
P 
3 a * 
( 0 
II 
> 
O 
m 
o 
X 
r-
s 
9 
(A 
H 
< 
N 
m 
1 9 
1 S 
1 * * at 1 at 
KKK 
1 «» ! \ h 
L i 1 
i a* 
i ° <
» 
r-
o 
4 
"^  
0» 
3 
3 
C 
M 
3 
^ 
O 
"3 U 
o r 1976
 
O
L 
I j 
•fe 1 
w 1 
"1 
h k 
1» i 
i *** I ^ 
r r 
r i 
i i 
1 * • 
M ' 
U 
00 1 < 
i * 1 
1 K* \ * 
I U i 
1 «o i 
1 * 1: 
1 
\ K 
k 
* j * 
u 
J \ 
[ \ 
k 
"["*"" 
O N» 1 N> 
*) 1 Ul 1 U 
*4 ^* | V* 
I 1 
1 k 
* 1 * 1 * 
«*» 1 N> J N> 
*> I U U 
» CO 00 
i 
1 ; 
* 1 * 1 * 
s> M 1 M 
«) U) 1 U O 1 U3 1 U) 
a t | at 1** ! ** I a t 1 a t 
I : i . i I 
r r r 
K j N | \ 
1 
r r i 
i>j>£> 
K | \ K | \ 
L • i £,* 
r n r ^ 
i 
r r 
1» 
s> 
U l 
u k 
i * 
I * 
h-
* 
1 KI M 
l u l u 1 - a » •** 
j | 
t*"'*** 
[C^* 
s \ u 
r . 
1 * ! * 
M j N 
U 
1 "** 
r ir r 
k h *r-
U 
1 *4 
p \ 
P^ 
p* 
* 
*> 
u» 1 * > * 
}-
f r r 
1 * i * L * 1 * 
I i ! ! ' 
M I M I N j K) 1 M U U 1 U 1 U | U 
co co , co ao . co 
! ! I ! ; 
1 * 1 • j • j * 1 * 
1 i ! ' 
M i W i N 1 N | M U I U 1 U U 1 U 
<o i <o I to 1 to to 
' "
!
 • l " S - | ' ! " f 
i i , s • i 
» | * i * j * » * i * ! * j * 
; 
1 1 1 
* 
| 
. ( 
1 
i 
P i 
P 
D p— 
S i -
1 
1). 
•J 
d 
1 
1 £~ 
y : 
o 
b 
i 
31 
[-
k 
1 * 
*> 
U 
1 °° 
1 * 
M 
1 U) 
u> 
1 * p-
p* 
^ i -
1 ' 1 
a t | a t 
l l ! 
at ar at 1 at • j a t i a t i a t j a t l a t l a t 
k - k ! 1 r ^ K 
r ^ H ^ r * Pbk^ 
1 a t j at 1 ?c j 
J > N U 
P P b> i > 
b !o 1° h^  ^  ts r^^  r ^i • 
K K L v i \ L \ l \ l \ | \ i N I \ | \ i \ 
1 ' r ! c m ^ > K : 
^ t ^ p t ^ t e p ^ 
p ^ 4 ^ p - - b ^ b - Jy-
1*1*1 
M M 
W W 
«*4 1 >4 1 
1— J— [— 
r i b 
l * i * l 
1 M I M 1 
1 U l U 1 co 1 co 1 < 
1 * i * M 
1 ! i 
M | M * u l u l i ( O l IO U 
1 
i 
1
 • i * M 
•cby 
•«w i — j—« 
^&F w 
3*1 
v / | S*PF 
# i • 1 * 1 * 
M M fO M 
*» U CJ U 
*4 >4 >4 ^J 
r r r 
\- \i r; 
» 1 * 1 * 1 * 
^ M M M 
-J W U W 
» I 09 1 00 1 00 
•• 1 * 1 • I * 
a M M M 
J W W W 0 1 10 (O IO 
r 1 * 1 * 1 * 
f^cfef: 
* "p— -U .^ 
' r f tp -
^ppp-
rr 
1 1 1 '•**-! 
j » V ; j ' - I 
MM 
fK>1ohv !ha | j 
L r i^c-H^i r 
1 * 1 * 1 * 1 * 1 * 1 * 
M | M l M | M M M | U | U l w | w | U | U 
S N I ^ U I ^ I X 
I I 
h h 
h [; 
1 * i * 
r r r r 
r t i t 
| * | * | * | * 
1 1 i 1 1 1 
M M M l M M M 
l u u u [ u | u [ u | o o | o o ! o 9 l o o | o o | o o 
1*1* 
M | M 
U | U to I to 
t ! 
* | * j * | * 
1 M M M KJ 
1 W U 1 W U 
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U.S. DEPT OF INTERIOR 
GEOLOGICAL SURVEY 
WATER RESOURCES DIVISION 
GROUND WATER SITE INVENTORY 
WATER-LEVEL DATA 
MP. 
H 
(?l* [uittf a^ *r>\ 
; J M 
*atuf»m«**f 
SHe Stetus 
d'y flowed l low«f nearby, noarby, obstruction sru*hp!rtg. racantl 
recantly flowing ,,rocantty ' - pump*] 
flowing 
Solute chemistry of waters in the New Harmony area 
Location 
Sample Well Cond Temp TDS Ca Mg Na K HC03 C03 CI S04 Fe 
Date Depth (ft) pH pS/cm *C mg/l mg/l mg/l mg/l mg/l mg/l mg/l mg/I mg/l mg/l 
WELLS 
A/ew Harmony-Pine Valley Intrusive 
Keith Hall Well 
CPB Well B 
CPB Well D 
New Harmony Town Well 
New Harmony-Valley Fill 
CPB Farm #2 Well 
CPB Farm #3 Well 
Turf Farm Well 
CPB Farm Wash Well 
SchmutzWell 
CPB Farm Pivot Well 
Mtn Spnngs Well B 
Anderson Juncffon-Navajo Sandstone 
CottomWell 
SPRINGS 
New Harmony-Pine Valley Intrusive 
Upper Sawyer Spring 
Sawyer Spring 
Comanche Spnng 
1/18/99 
1/18/99 
1/18/99 
1/18/99 
4/6/99 
4/6/99 
1/18/99 
4/6/99 
4/6/99 
4/6/99 
1/19/99 
1/19/99 
1/18/99 
1/19/99 
4/6/99 
200 
620 
590 
620 
145 
274 
212 
300 
630 
800 
700 
600 
6.8 
7.2 
7.2 
7.0 
7.2 
7.3 
6.7 
7.2 
7.4 
7.4 
7.6 
7.2 
6.7 
7 4 
7.7 
390 
360 
410 
310 
1500 
1490 
1730 
1570 
670 
750 
410 
390 
390 
480 
180 
12.7 
116 
15.1 
14.7 
13 0 
13.1 
12.7 
12.4 
13.7 
16.4 
18.5 
20.3 
7.7 
13.1 
13.4 
248 
248 
264 
208 
1540 
1680 
1660 
1540 
564 
704 
188 
192 
300 
266 
208 
52 
58 
50 
38 
210 
210 
260 
230 
75 
95 
26 
50 
55 
56 
27 
16 
13 
18 
9.4 
98 
100 
100 
91 
32 
37 
12 
16 
21 
19 
6.7 
15 
13 
14 
12 
44 
47 
42 
39 
25 
32 
37 
8 
18 
13 
8 6 
1.4 
1.7 
1.7 
3.4 
7 0 
7 8 
3.6 
4.1 
4.1 
4.1 
1.7 
1 2 
1.1 
1.7 
1.7 
264 
224 
262 
188 
299 
284 
257 
445 
232 
227 
186 
235 
253 
266 
136 
<1 
<1 
<1 
<1 
<1 
<1 
<1 
<2 
<1 
<2 
<1 
<1 
<1 
<1 
<1 
9 
19 
10 
7 
51 
104 
36 
37 
47 
58 
21 
11 
14 
14 
6 
6 
16 
7 
6 
695 
677 
874 
792 
143 
200 
23 
9 
37 
12 
<5 
<0.02 
<0.02 
<0.02 
<0.02 
0.29 
0.13 
0.1 
0.15 
<0 02 
0.07 
<0 02 
<0.02 
0 09 
<0 02 
<0 02 
New Harmony-Valley Fill 
Upper CPB Farm Pond Spnng 1/19/99 1820 
Toquervtlle-Basalt 
Toquerviile Springs overflow 
Toquerville Spnngs overflow 
Toquerviile Springs (upper complex) 
1/19/99 
4/6/99 
1/19/99 
7.7 
7.7 
7.8 
610 
530 
620 
15 9 
16 
15.7 
436 
516 
77 
72 
30 
29 
27 
18 
2.9 
2.4 
220 
217 
<1 
<1 
16 
17 
144 0.09 
140 <0.02 
CREEKS 
New Harmony Basin 
Ash Creek @ CPB Well B 
Ash Creek @ CPB Well C culvert 
Ash Creek @ Old Hwy Bridge 
Kanarraville Basin 
Taylor Creek @ 1-15 
Kanarra Creek @ Mtn Springs Blvd bridge 
Southern Ash Creek Drainage 
Leap Creek @ 1-15 
South Ash Creek @ gaging station 
Harmon Creek 
Mill Creek 
Wet Sandy Creek @ NW Comer Sec 17 
Canal adjacent to Wet Sandy above pond 
Other area drainages 
Laverkin Creek above diversion 
Leeds Creek 
1/18/99 
1/19/99 
4/6/99 
1/19/99 
1/19/99 
1/19/99 
1/19/99 
1/19/99 
1/19/99 
4/6/99 
4/6/99 
1/19/99 
1/19/99 
7.3 
8.0 
8.1 
8.1 
330 
400 
610 
980 
8.1 >2000 
8.3 
8 3 
8.2 
8.2 
8.4 
6.3 
8.3 
370 
190 
210 
190 
320 
200 
910 
5.6 
5.2 
11 
0.6 
6.9 
6.3 
3 9 
2.9 
4.3 
13 
11.7 
5.4 
.248 
268 
788 
820 
2260 
204 
120 
288 
728 
51 
54 
110 
160 
330 
50 
34 
53 
130 
14 
16 
47 
46 
150 
16 
8.8 
16 
41 
13 
14 
28 
34 
77 
15 
4.9 
4.9 
32 
2.4 
1.9 
2.7 
2.8 
8.1 
0.9 
0.5 
0.8 
3.2 
248 
269 
263 
259 
291 
231 
159 
254 
212 
<1 
<1 
<1 
<1 
<1 
4 
<1 
2 
<1 
9 
11 
25 
19 
75 
5 
2 
4 
18 
7 
8 
278 
387 
1270 
11 
6 
6 
344 
0.02 
0.03 
0.02 
<0 02 
0.02 
0.09 
0.02 
<0.02 
<0.02 
DEFENDANT'S 
EXHIBIT 
4 ^ -
Isotopic compostions of waters in the New Harmony Area 
Location 
Sample 
Date 
Well 
Depth (ft) 
82H 
%0 
SiaO 
%0 
s13c 
%0 
14c 
pmc TU 
Residence 
Time (yrs) 
WELLS 
New Harmony-Pine Valley Intrusive 
Keith Hall Well 
CPB Well B 
CPB Well D 
New Harmony Town Well 
New Harmony-Valley Fill 
CPB Farm #2 Well 
CPB Farm #3 Well 
Turf Farm Well 
CPB Farm Wash Well 
Schmutz Well 
CPB Farm Pivot Well 
Mtn Springs Well B 
1/18/99 
1/18/99 
1/18/99 
1/18/99 
4/6/99 
4/6/99 
1/18/99 
4/6/99 
4/6/99 
4/6/99 
1/19/99 
200 -101.44 -13.355 
620 -100.86 -13.21 
590 -100.3 -13.33 
620 -110.04 -13.98 
145 -97.94 -13.16 
274 -99.84 -12.985 
212 -101.17 -13.64 
300 -99.785 -13.355 
630 -99.23 -13.31 
800 -96.97 -13.385 
700 -104.06 -13.815 
-14.1 2.37 
-13.4 87.89 2.34 Old modem 
-15.6 86.61 0.17 Greater than 50 years, less than 400 years 
-14.6 0.11 Greater than 50 years 
-10.9 
-11.0 
-7.5 
-9.5 
-10.1 
70.81 
1.98 Old modem 
4.48 Modem 
0.01 Greater than 50 years 
-10.1 14.60 -0.05 11,000 years 
-11.1 13.68 -0.03 11,000 years 
Anderson Junction-Navajo Sandstone 
CottomWell 1/19/99 600 -106.08 -13.425 -11.5 67.13 0.04 Greater than 50 years, less than 400 years 
SPRINGS 
New Harmony-Pine Valley Intrusive 
Upper Sawyer Spring 
Sawyer Spring 
Comanche Spring 
New Harmony-Valley Fill 
Upper CPB Farm Pond Spring 
Toquerville-Basalt 
Toquervilie Springs overflow 
Toquerville Springs overflow 
Toquervilie Springs (upper complex) 
1/18/99 
1/19/99 
4/6/99 
1/19/99 
1/19/99 
4/6/99 
1/19/99 
-95.725 
-105.64 
-101.87 
-97.52 
-97.985 
-90.85 
-100.27 
-12.99 
-13.125 
-14.07 
-12.69 
-12.825 
-12.71 
-12.93 
-15.7 
-13.5 
-16.7 
-12.3 
-12.5 
102.15 
91.62 
80.95 
85.24 
1.64 Old modem 
3,61 Modem 
1.04 Old modem 
6.32 Young modem 
5.50 Young modem 
CREEKS 
New Harmony Basin 
Ash Creek @ CPB Well B 
Ash Creek @ CPB Well C culvert 
Ash Creek @ Gd Hwy Bridge 
Kananraville Basin 
Taylor Creek @ 1-15 
Kanarra Creek @ Mtn Springs Blvd bridge 
Southern Ash Creek Drainage 
Leap Creek @ 1-15 
South Ash Creek @ gaging station 
Harmon Creek 
Mill Creek 
Wet Sandy Creek @ NW Comer Sec 17 
Canal adjacent to Wet Sandy above pond 
Other area drainages 
Laverkin Creek above diversion 
Leeds Creek 
1/18/99 
1/19/99 
4/6/99 
1/19/99 
1/19/99 
1/19/99 
1/19/99 
1/19/99 
1/19/99 
4/6/99 
4/6/99 
1/19/99 
1/19/99 
-101.07 
-100.63 
•90.865 
-99.805 
-93.71 
-93.885 
-98.45 
-100.69 
-95.875 
-86.925 
-88.955 
-101.6 
-98.4 
-13.3 
-13.11 
-12.435 
-12.66 
-12.52 
-13.19 
-13.515 
-13.685 
-13.365 
-12.025 
-12.835 
-12.645 
-13.585 
-13.4 
-13.3 
-11.1 
-7.3 
-8.6 
-6.8 
-8.7 
-9.5 
-3.6 
94.46 
100.32 
99.51 
102 
1.62 Old modem 
3.20 Modem 
5.74 Young modem 
4.86 Modem 
4.83 Modem 
8.05 Young modem 
8.03 Young modem 
3.95 Modem 
APPENDIX B 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
R. 396-402 
Eric C.Olson (#4108) 
Stephen W. Geary (#9635) 
KIRTON & McCONKIE 
Attorneys for Defendant 
60 East South Temple, #1800 
P.O. Box 45120 
Salt Lake City, Utah 84145-0120 
Telephone: (801) 328-3600 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
WASINGTON COUNTY, STATE OF UTAH 
D. BRUCE WHITED, 
Plaintiff, 
CORPORATION OF THE PRESIDING 
BISHOP OF THE CHURCH OF JESUS 
CHRIST OF LATTER-DAY SAINTS, a 
Utah corporation sole, 
Defendant. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
RE: PLAINTIFF'S MOTION TO 
REINSTATE TEMPORARY 
RESTRAINING ORDER AND FOR 
PRELIMINARY INJUNCTION 
Civil No. 030501769 
Judge Ludlow 
This matter came before the Court for hearing on October 10, 2003 and June 10, 2004, on 
Plaintiffs Motion for Preliminary Injunction and Motion to Reinstate Temporary Restraining 
Order. Stephen G. Homer appeared as counsel for the plaintiff D. Bruce Whited ("Whited"). 
Eric C. Olson and Stephen W. Geary appeared as counsel for the defendant Corporation of the 
Presiding Bishop of The Church of Jesus Christ of Latter-day Saints ("CPB"). 
At the conclusion of Whited5s evidence, CPB moved pursuant to Utah R. Civ. P. 41(b) 
for involuntary dismissal. The Court took that motion under advisement on June 10, 2004, and 
suspended the hearing pending a resolution of that motion. 
The Court having visited the site where the wells and points of diversion at issue are 
located, having heard the evidence at the hearing, having considered the arguments offered by 
counsel both in writing and at the time of the hearings noted above, and being otherwise 
sufficiently advised, 
IT IS HEREBY ORDERED AND ADJUDGED that the following Findings of Fact and 
Conclusions of Law be entered in this action: 
FINDINGS OF FACT 
1. Whited claims ownership of water rights for a total of 15.685 c.f.s. of water from 
Ash Creek, Sawyer Spring Creek, Waterfall Canyon, Mud Springs Wash, and Kanarra Creek. 
2. These are rights to the flow of surface waters. 
3. The evidence at the hearings addressed only the plaintiffs water rights in Ash 
Creek and Sawyer Spring Creek. 
4. Whited currently leases the property on which this water is to be used to a third 
party for farming operations and receives in return a lease payment. 
5. CPB owns certificated water rights Nos.81-192, 81-245, 81-465, 81-1635 and 81-
4019, for a total of 1626.96 acre feet of underground water for the irrigation of 406.74 acres 
located in the New Harmony Basin, Washington County, Utah. 
6. Pursuant to Change Application No. 81-192 [a20468] and the water rights noted 
above, CPB pumps water from two wells in the foothills of the Pine Valley Mountains - Well B 
and Well D - to satisfy its water rights. 
7. Well B is located at an elevation of 5,012 feet, adjacent to Ash Creek, about one 
mile north of Sawyer Spring Creek. 
8. Well D is located at an elevation of 5,016 feet, approximately 500 feet south of 
Sawyer Spring Creek. 
9. Whited alleges in this litigation that CPB's pumping of Well B and Well D has 
diminished the flow of water to his points of diversion on Ash Creek and Sawyer Spring Creek. 
10. In so alleging, Whited relies on occasional measurements of flows taken by him 
or those acting on his behalf at or in the vicinity of these points of diversion in 2003 and 2004 
along with observations of conditions in 2002. 
11. On September 22, 2003, at Whited's request and without hearing or notice to 
CPB, this Court entered a Temporary Restraining Order against CPB's continued pumping of its 
wells. 
12. That Temporary Restraining Order was vacated by Order of this Court dated 
September 25, 2003, and an initial hearing on the Motion for Preliminary Injunction was set for 
October 10, 2003. 
13. At the hearing on October 10, 2003 and a later hearing on June 10, 2004, the 
Court heard evidence from Whited, his two experts, and the tenant who farms Whited's land. 
14. Whited's retained experts, Spencer Reber and Kip Solomon, advanced two 
possible explanations that would tie the alleged diminished flows to CPB's pumping of its wells: 
a. The pumping has drawn down the water table below the elevation at which 
the groundwater emerges into Ash Creek or Sawyer Spring Creek. 
b. The pumping has diminished the water pressure in the underground water 
system. 
15. Dr. Solomon acknowledged at the June 10, 2004, hearing that the water pressure 
explanation is, at this time, nothing more than a theory. Validation of the theory would require 
the collection and analysis of data over a period ranging from six months to ten years. 
16. With respect to the draw down theory, advanced by Mr. Reber, Whited has not 
placed before this Court any empirical evidence to establish a "measurable connection" between 
the water supplying the CPB wells and that supplying his points of diversion, notwithstanding 
the availability of drilling records, pumping tests, pumping records, precipitation data, solute 
chemistry, and isotopic testing with respect to some or all of the points of diversion. 
17. Southern Utah is in the sixth year of the worst drought in recorded history. 
18. To the extent that Whited has placed any evidence of diminished flows before this 
Court, such evidence is consistent with the effects of the prolonged drought conditions. 
19. Between the first and second hearings on this motion, the Utah Supreme Court 
handed down its opinion in Washington County Water Conservancy District v. Morgan, 2003 
UT 58, 82 P.2d 1125, which involved the same CPB water rights at issue in this action. 
CONCLUSIONS OF LAW 
1. Utah R. Civ. P. 65A(e) governs resolution of the pending motions and provides: 
A restraining order or preliminary injunction may issue only upon a showing by the 
applicant [Whited] that: 
a. The applicant will suffer irreparable harm unless the order or injunction 
issues. 
b. The threatened injury to the applicant outweighs whatever damage the 
proposed order or injunction may cause the party to be restrained or enjoined. 
c. The order or injunction, if issued, would not be adverse to the public 
interest. 
d. There is a substantial likelihood that the applicant will prevail on the 
merits of the underlying claim, or the case presents serious issues on the merits which 
should be the subject of further litigation. 
2. Because injunctive relief is disfavored, Whited must make a clear showing of 
entitlement with respect to each Rule 65A element. 
3. Injury is generally not irreparable if compensatory relief would be an adequate 
remedy. 
4. To prevail on the merits of his claim of interference at trial under the Supreme 
Court Opinion in the Washington County Water Conservancy District case referenced above, 
Whited must offer empirical evidence to prove a "measurable connection" between the 
underground water supplying the CPB water rights and the water supplying Whited's surface 
water rights. See Washington County Water Conservancy District, supra, 2003 UT 58 at ff 19, 
21, 25 and 28. 
5. Whited's alleged injury to the date of trial can be remedied with a monetary 
award and, therefore, are not sufficiently irreparable to justify this Court's intervention prior to a 
full trial of this matter. 
6. Whited has failed to offer any empirical evidence under either theory of 
connection advanced to establish the existence of a measurable connection between the 
underground water supplying CPB's water rights and the water supplying Whited's surface water 
rights. 
7. Whited has not met his burden of proving entitlement to a temporary restraining 
order or to a preliminary injunction and has not otherwise shown a right to relief. 
8. CPB's motion for involuntary dismissal pursuant to Rule 41(b) with respect to 
Whited's case on the motion to reinstate temporary restraining order and motion for preliminary 
injunction is granted. 
9. As a consequence, Whited's motion to reinstate temporary restraining order and 
motion for preliminary injunction are denied. 
DATED this _ W a t e of August 2004. 
Eric A. Ludlow, Judge 
Fifth Judicial District Court 
Washington County 
CERTIFICATE OF SERVICE 
I hereby certify that on the 28 day of July, 2004,1 caused a true and correct copy of the foregoing 
FINDINGS OF FACT AND CONCLUSIONS OF LAW RE: PLAINTIFF'S MOTION TO 
REINSTATE TEMPORARY RESTRAINING ORDER AND MOTION FOR 
PRELIMINARY INJUNCTION to be mailed first class, postage prepaid, to the following: 
Stephen G. Homer, Esq. 
Attorney at Law 
9225 South Redwood Road 
West Jordan, Utah 84088 
V g ^ A, 4- V'Ofa 1 C^&U 
7159-0249 767295 
\PPENDIX C 
WHITED'S MOTION TO AMEND THE AMENDED AND CONSOLIDATED COMPLAINT 
R. 576-77 
f s L E n 
2006 MAR-2 PM 2^ U5 
PHILLIP E. LOWRY (6603), and 
RICHARD L. PETERSEN (9494) for: 
HOWARD, LEWIS & PETERSEN, P.C. 
ATTORNEYS AND COUNSELORS AT LAW 
120 East 300 North Street 
P.O. Box 1248 
Provo, Utah 84603 
Telephone: (801) 373-6345 
Facsimile: (801) 377-4991 
Attorneys for Plaintiff 
IN THE FIFTH JUDICIAL DISTRICT COURT OF WASHINGTON COUNTY 
STATE OF UTAH 
D. BRUCE WHITED, 
Plaintiff, 
vs. 
CORPORATION OF THE PRESIDING BISHOP 
OF THE CHURCH OF JESUS CHRIST OF 
LATTER-DAY SAINTS, a Utah Corporation 
sole, MOUNTAIN SPRINGS WATER 
COMPANY, a Utah Corporation, KOLOB 
RANCHES, INC., a Utah DBA, TAPP FAMILY 
TRUST/HEUGHS CREEK ASSOCIATES, 
ELLIOTT CHRISTENSEN, an individual, and 
JOHN DOES 1 THROUGH 10, 
Defendants. 
BRUCE WHITED, 
Plaintiff, 
vs. 
JERRY OLDS, Utah State Engineer, and 
PROPERTY RESERVE, INC., a Utah 
Corporation. 
PLAINTIFF'S MOTION TO AMEND 
THE AMENDED AND CONSOLIDATED 
COMPLAINT 
Case No. 030501769 and 
050500132 
Judge Eric A. Ludlow 
Plaintiff here moves under Rule 15 URCP to file a second amended and consolidated 
complaint in this matter. The Second Amended and Consolidated Complaint and a Supporting 
W*Sh!?,o ^ ^ U K T Y 
Our File No. 27,880 
Memorandum accompanies this motion. The Second Amended and Consolidated Complaint should 
be deemed filed and served upon being granted. 
DATED this £jT day of February, 2006. 
PHILLIP E. LOWRY 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing was mailed to the following, 
postage prepaid, this Cj> day of February, 2006. 
Eric C. Olson, Esq. 
Kirton & McConkie 
60 East South Temple, Suite 1800 
Salt Lake City, UT 84145 
Julie I. Valdes, Esq. 
Utah Attorney General's Office 
1594 West North Temple, Suite 300 
Salt Lake City, UT 84116 
SECRETARY 
I:\Whited, Bruce 27,880-l\Motion to Amend Amended Complaint.wpd 
2 
F-'{ FT) 
f ' IFT u r\ •'- ''I 
PHILLIP E. LOWRY (6603), and 
RICHARD L. PETERSEN (9494) for: 
HOWARD, LEWIS & PETERSEN, P.C. 
ATTORNEYS AND COUNSELORS AT LAW 
120 East 300 North Street 
P.O. Box 1248 
Provo, Utah 84603 
Telephone: (801) 373-6345 
Facsimile: (801) 377-4991 
Attorneys for Plaintiff 
IN THE FIFTH JUDICIAL DISTRICT COURT OF WASHINGTON COUNTY 
STATE OF UTAH 
D. BRUCE WHITED, 
Plaintiff, 
vs. 
CORPORATION OF THE PRESIDING BISHOP 
OF THE CHURCH OF JESUS CHRIST OF 
LATTER-DAY SAPNTS, a Utah Corporation 
sole, MOUNTAPN SPPJNGS WATER 
COMPANY, a Utah Corporation, KOLOB 
RANCHES, INC, a Utah DBA, TAPP FAMILY 
TRUST/HEUGHS CREEK ASSOCIATES, 
ELLIOTT CHRISTENSEN, an individual, and 
JOHN DOES 1 THROUGH 10, 
Defendants. 
BRUCE WHITED, 
Plaintiff, 
vs. 
JERRY OLDS, Utah State Engineer, and 
PROPERTY RESERVE, INC., a Utah 
Corporation. 
PLAINTIFF'S MEMORANDUM IN 
SUPPORT OF PLAINTIFF'S MOTION 
TO AMEND THE AMENDED AND 
CONSOLIDATED COMPLAINT 
Case No. 030501769 and 
050500132 
Judge Eric A. Ludlow 
Plaintiff has filed a Motion to File Second Amended and Consolidated Complaint. Rule 15 
allows such amendment liberally, and the pretrial order in this matter allows amendment through 
2006 MAR-2 P M 2 : l * 5 
Our File No. 27,880 
March 1,2006. Both of these factors strongly mitigate in favor of granting the motion. The Second 
Amended and Consolidated Complaint adjoins additional parties who have an interest in the well 
which is the basis for this lawsuit. 
For these reasons the Court should grant Plaintiffs motion. 
DATED this V* day of February, 2006. 
"PHILLIP ELOWRY" 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing was mailed to the following, certif  t ata ti 
i, this/ffiftfe postage prepaid, this</f iK-Jday of February, 2006. 
Eric C. Olson, Esq. 
Kirton & McConkie 
60 East South Temple, Suite 1800 
Salt Lake City, UT 84145 
Julie I. Valdes, Esq. 
Utah Attorney General's Office 
1594 West North Temple, Suite 300 
Salt Lake City, UT 84116 
SECRETARY 
I:\Whited, Bruce 27,880-l\Memo in support of mot to amend.wpd 
2 
